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P R O C E E D I N G S

MS. ALLEN:  Good morning, and welcome to the second day of this public meeting.


I am Melissa Allen.  I am the Designated Federal Official under the Federal Advisory Committee Act.  And I just want to remind you that this meeting is being conducted under that guidance.  Therefore the audience is here to observe but not to participate in any of the discussions.


As provided in the notice, there will be a session for public comment this afternoon.  We asked people to pre-register, and there are 11 individuals who have registered to make public comment this afternoon.  We also have an additional four sets of written comments, which will be part of the record.


Prior to this three-day session, staff representing OPM, DHS, and the unions met to discuss the agenda and the procedures for the meeting.  So the agenda and the process that we're going through is something that the staff had met and discussed before we got together today.


As I mentioned yesterday, we do have a sign language interpreter for anyone who needs that assistance.  If there is no one in the audience, we will ask her and let her take a pause and sit down. Is there anybody who needs that assistance right now?


Okay, fine.  Thank you very much.


And to the members of the Committee, as you talk again today, when you first introduce yourselves or first make comments, would you repeat your names for the transcript service, so that we make sure that we have the right people talking.


Without further adieu, Al.

SUMMARY OF DAY 1 MEETING

DR. HYDE:  I thought before we got really started this morning, in the next part of this, and reviewed the agenda, I would take a few minutes and do what we decided would be sort of a summary of sorts, or just looking back at what we had talked about yesterday, and how the conversation went.


I don't want to be too specific, because that's dangerous, based on the range of what we tried to talk about yesterday.  But I do think that in terms of points of emphasis, in terms of you being able to discuss what you were most interested in, what some of the interests were, what some of the core values were, I think that came across very well in the discussion yesterday.


Clearly, there's a long way to go to move beyond understanding what 'flexible contemporary' means.  And as John put it so eloquently, the devil is always in the details.  And that is still to be something, even with the discussion on all the options, we're still talking about the difference between making something happen and then actually making it work.


But I think it's instructive to note a couple of things on the higher level.


One, the lack of any real disagreement on the guiding principles, in terms of merit, discrimination, promoting opportunity, or understanding the importance of participation and collaboration.  There is consensus on how critical that is, in terms of that being core.


The core values that on the one hand we talked about fair, credible, and transparent, are not incongruent with mission-centric, market-based, and performance sensitive.


When you look at this, you might say, if our economist were analyzing this, the point might be made that on the one side there is the concern for horizontal equity, the need to ensure that equal groups are treated equally.  And on the other side, the link to vertical equity, that unequal groups are treated differently.


And when we get down to the discussions of yesterday and look at the clusters and the features and the options, and the emphasis in there, even among those aspects there is room in the middle.  Keeping in mind that it's difficult to understand, from the different options, and understanding this concept of what we have, as opposed to what we'd like to have.


I think here we see, if you were to ask me to take a look as something as specific as the Time-Focused options when we talked yesterday, the reluctance to abandon the conventional system or the General Schedule, but even in this discussion we had a willingness to consider treating extremes differently.


Likewise, when management, when we discussed the notion of the status quos as not being an option, there was clear recognition of the cost and time required to make any new system work; how difficult that is; how much real investment is required to make something new effective.


When we looked at the other options, and talked about performance, however, a lot of the discussion came down to skepticism on the one hand about systems where there's not been a great track record, frankly in the federal government, and the concern for major adverse affects on morale in the workforce.


On the other hand, there is a sense of optimism that new systems can be effective, and they've been shown to be effective in other organizations.  And that there is a strong case for change and new approaches.  And that's the essence of the mandate that we're looking at.


Again, the distinction between making something happen, and making something work well.


When we looked at some of the other options and some of the other clusters, we also I think resolved the notion that it's important to have general principles and general system components that cut across all the provided degree of integration within DHS; but also critical to supporting the mission and the requirements that there be the ability to differentiate.


And I thought it was instructive in the discussions we had yesterday, your willingness to put forward and look at options, features that you thought were attractive, with the idea that maybe not for all, but certainly in parts of the organization, this might be something to be considered.


I don't want to be any more specific than that with regard to the discussion on some of the specific options.  We'll have a chance when we come back on Wednesday morning, having put all this together, and get down to looking at the complete record of views.


That's the other thing I want to note in passing.  One of our objectives in the discussion yesterday was to get a real sense of where you're all at, what your views are.  And we've got an excellent record in terms of what you're most supportive of, and what you're least supportive of.  And I think we'll be able to put that together and sort of sort things out a little bit for our discussions on Wednesday morning, when we get to that.


Today is a difficult set of discussions.  I'm fond of quoting my old colleague, the former city manager of Scottsdale, Arizona, who always talks about things in the southwest.  And he makes the comment, the distinction between whiskey and water:  "Whiskey's for drinking; water's for fighting."  And what I'm suggesting is that yesterday we did the whiskey part.


And this morning we're going to start into labor relations.  And that's the water part.  And these issues are going to be, by definition, more contentious.


But I would also go back to the spirit of the conversation that we had yesterday.  Your curiosity; your willingness to listen; your engage and get the other perspective, and look for not just understanding what the interests are, but understanding where your feelings are in terms of these things.  And I'm hoping that we'll have a patient and interesting discussion of these issues.


This morning we're going to spend the bulk of the day until we hit the public comment period at 4:00, dealing first with labor relations, and then going into adverse actions and appeals.


Again the agenda will flow in terms of how much time we have.  We will start with an opening presentation by Jeff and Colleen.  And we'll take questions.  But I'm hoping that we won't spend too much time on questions, so we can get right into the discussion on these issues.


Any questions from the Committee in terms of how we're going to spend the day?  Fair enough.  I think that we do have lunch, it's later today at 1:00.  And I alert you to the fact that if we make reasonable progress on the labor relations discussion, we'll probably launch right into the next part of the agenda, as opposed to having a natural break point.  And hopefully we'll get the air conditioning wrapped up here and get things to go.


Jeff?  Colleen?

OVERVIEW OF LABOR RELATIONS OPTIONS

MR. SUMBERG:  Thank you, Al.  Good morning, everyone.  If it's any help, I've had both a glass of water and a shot of whiskey this morning.


I'm Jeff Sumberg, and I'm from the Office of Personnel Management.  And with me this morning is Colleen Newth form Homeland Security.  Colleen and I are going to be talking this morning, and perhaps even into early this afternoon about labor management relations, adverse actions, and appeals.


A little bit differently than we did yesterday, I'm going to do a presentation on the labor management relations options.  I'm going to try and keep it as brief as I can, mindful of both the heat and the time that we have left.  And then I think we're going to discuss the labor management relations options before moving on to the adverse actions and appeals.  So we're going to break it up differently than we did yesterday.


As you reviewed the option yesterday and the features of those options, you options, you looked simultaneously across three different areas of Title V.  You looked at pay under Chapter 53, Performance Management under Chapter 43, and Classification under Chapter 51.


This morning I'm going to talk about a single chapter, potential changes to a single chapter of Title V, and that is Chapter 71, which is entitled Labor Management Relations.  There are seven labor management relations options, and one plug-and-play, what we've been calling a

plug-and-play option.


The labor relations options start at tab 28 in your binder, and they end with the option that's under tab 34.  And the plug-and-play option is at tab 51.


Now, just as Don and Barbara did yesterday, I'm going to focus my presentation on the key features of these options, rather than the specific options themselves.  And the features are highlighted on page 14 of your binder.  And it might be helpful to turn to that page for this discussion.


In addition to the six labor management relations features that you see there on page 14, I'm going to note one additional feature that the Committee might wish to consider and discuss in more detail when I get through reviewing these six particular features.  And as I said, I'm going to provide the Committee an overview, looking at the features.  But if anyone wants to discuss any of the options, particular options, in more detail, or groups of options, I'll be happy to do that.


I think it's fair to say that the rules that govern collective bargaining are really at the heart of any labor management relations system.  And for that reason, I'm going to discuss four of the six features that you see here on page 14, sort of together as a group, since they all relate to the collective bargaining relationship between DHS and its unions.


The four features I'm going to talk about as a group are:  Scope of bargaining; duty to bargain; the bargaining implications of national security; and bargaining time limits.


And I'd like to start, if I might, with just a brief definition of what I mean when I'm talking about scope and duty to bargaining, which I think are extremely important to this discussion.


Agencies and unions, and I'm talking now about the rules that apply under Chapter 71, which of course we're looking at potential changes to.  But right now, under Chapter 71, agencies and  unions have a legal duty to bargain over conditions of employment, which the law defines as personnel policies and practices, and any matter that affects working conditions.  And that defines the duty to bargain.


The range of issues or subjects or topics that fall in or out of that duty is what we mean when we talk about the scope of bargaining.  And in the federal sector, matters that are covered by federal law are outside the scope of bargaining, and so are government-wide rules and some agency regulations.


Perhaps the most important limitation on the scope of bargaining is the management rights clause, which is statutory management rights clause, found in Chapter 71, which reserves to management certain core decisions about the organization, such as determining the mission, or budget, or internal security practices; hiring decisions, and disciplinary actions.  Those are all considered to be rights that management possesses as core to its managerial discretion.


These rights, though, are not without limitation.  Before exercising one of these rights, management generally has an obligation to complete negotiations with the union over the process or the procedures that would be followed in exercising one of those rights; and also has an obligation to negotiate over any arrangements that would apply to employees who are affected by the exercise of those rights.  And that bargaining over procedures and arrangements is what you'll commonly hear referred to as 'impact and implementation bargaining,' and that's a term that might come up a bit this morning.


With that just small piece of definition out of the way, let me direct your attention to scope of bargaining and duty to bargain.  And I'm going to describe a little bit about what the options did in this areas.  Two of the options, options 33 and 34, propose to expand the scope of bargaining and expand the range of subjects over which labor and management have to negotiate.


It would do so, for example, so that pay would be bargainable; classification would be negotiable; and some other matters that are currently non-negotiable under Chapter 71.


Four of the options would narrow the range of subjects over which labor and management would have to negotiate.  For example, option 30 provides that the Secretary can determine that a matter is non-negotiable if bargaining would interfere with the mission.  Options 29 and 31 would provide that pay setting and national security are non-negotiable subjects.  And options 28, 29, and 30 all provide that agency regulations would be

non-negotiable; there would be no bargaining over the content of agency regulations.


All six options, all of the options that are not the status quo--option 32 is the status quo--the six other options all propose in one way or another to narrow management's duty to bargain with the union under certain conditions.


So, for example, option 28 provides that there would be no bargaining over proposed work place changes unless those changes unless those changes have a "significant" impact on a "substantial" portion of the bargaining unit, which would be a change from the current requirements of Chapter 71.


Option 30 provides that a directorate head or a designee could decide whether bargaining occurs before management takes an action, or after the action is taken.


And option 31 provides generally that bargaining would only occur at a national level, there would be no local negotiations except in certain narrow circumstances.


Now, the way that those options narrow the duty to bargain are they're addressed in different ways when it comes to the national security implications of collective bargaining.  And all of the options again, except for the status quo would permit management to act immediately for national security reasons, or sometimes for operational needs, notwithstanding bargaining obligations or contract provisions.


For example, under option 28 and option 30, the Secretary could suspend contract provisions or disapprove negotiated provisions for national security reasons, or for mission-related reasons.  Option 29 would allow the Secretary to set aside the decision of a third party in a bargaining impasse, if that decision would implicate national security interests or mission needs.  And under option 28, the Secretary could halt any labor relations process, any grievance, any request for information, any bargaining for national security reasons.


Two of these six options that would narrow the duty to bargaining in cases of national security, two of those options would allow a third party to review the determinations about national security.  So, for example, there could be a

third-party determination about whether management exercised its discretion in this area in good faith.  Or a third party could determine whether there was actually a national security situation that should have prompted a suspension of bargaining rules.  Those two options both provide certain safeguards and protections in this area when it comes to invoking national security to suspend or override contracts or bargaining obligations.


And then finally, whatever the bargaining rules might be, whether we're talking about expanding the scope or restricting it, or expanding the duty to bargain, or restricting it, four of the options would place time limits on negotiations.  Time limits on term negotiations, that is the negotiation of a basic collective bargaining agreement, or time limits on negotiations that take place during the term of that agreement, what's called mid-term bargaining.


Those are options 28, 29, 31, and 34.  And the time limits vary, roughly anywhere from maybe 45 to 60 days or more for mid-term negotiations, and anywhere from 60 to maybe 180 days for term negotiations.  Three of the options, including the status quo, do not provide any such time limits.


Let me shift gears now and talk about the fifth feature, which is administration.  And this is the feature that deals with which entity or organization would administer the labor relations program in DHS, and adjudicate labor relations disputes.


When Congress passed the Civil Service Reform Act in 1978, and with it the federal labor management relations statute, it established the Federal Labor Relations Authority, the FLRA, and the Federal Service Impasses Panel, as the two agencies responsible for administering the labor relations program.


And the FLRA is primarily responsible for supervising union elections and making bargaining unit determinations; resolving duty and scope of bargaining issues; adjudicating unfair labor practices; and deciding appeals from arbitration awards.


The Impasses Panel, which is part of the FLRA, steps in when labor and management are unable to reach agreement after a bargaining deadlock, and attempts at mediation have failed.  The panel can use a variety of methods to break that deadlock, and ultimately can order the parties to adopt certain contract language.


Those are the two entities that are responsible for administering the program and adjudicating disputes between labor and management.


All of the options, all of the labor and management relations options, except for the status quo, would propose to replace the Federal Labor Relations Authority and the Federal Impasses Panel with an internal DHS labor relations panel, or adjudicator or adjudicators, that would assume some or all of the functions that are currently performed by the FLRA and by the Federal Impasses Panel.


Two of these options, option 28 and 30, would give the Secretary the authority to appoint the members of such a panel.  Four of the options, options 29, 31, 33, and 34, would allow labor and management to jointly appoint the members of the panel.  And they way that would happen most typically is that the agency would appoint a member, the unions would appoint a member, and both parties together would appoint the third member.


But all of the options in one way or another would propose to replace the FLRA and the Impasses Panel with an internal DHS labor relations panel.


A couple of the options reserved to the FLRA, jurisdiction over certain subjects, for example, union elections; there was some concern that an internal panel deciding union elections may raise conflict of interest considerations.  As well, there was an option that proposed to continue the FLRA's jurisdiction over unfair labor practice charges.


Let me turn now to collaborative initiatives, the final labor relations feature on this page.  We're talking here about labor and management committees or councils, which I believe you're familiar with.


Four of the options would require labor and management councils, make them mandatory, at either the national, regional, or local levels, or in some cases all three.  And those are options 28, 29, 31, and


34.  Three of the options, including the status quo would not require such councils, but would permit them.


I think it's fair to say about at least three of the options that made councils mandatory, options 28, 29, and 31, that the mandatory labor and management councils were offered as sort of a counterweight to other proposals in those options, that would restrict the scope and duty to bargain.


The one last feature I'd like to mention before concluding and then opening it up for clarification questions--it's not on the overview, but I think it's worthy of the Committee's attention--and that's bargaining unit structure.  Before a unit can be certified by the Federal Labor Relations Authority, which had that jurisdiction today, before it's certified by the FLRA as the exclusive bargaining agent for a group of employees, the FLRA has to find that that unit is "appropriate."


And to do so it applies three criteria:  It looks at whether the employees have a community of interest:  Do they operate under the same chain of command? Do they have similar duties and assignments?  The authority will look at historical patterns of recognition.


The second criteria is whether the unit promotes effective dealings with the Agency.  And this request an assessment of the burden that might be placed on the Agency by one unit structure or another.  For example, is a single Agency-wide unit harder or easier for the Agency to manage than multiple units?


The last criteria is whether or not the unit would promote efficient operations.  And this requires an assessment of whether the proposed unit bears some relationship, some rational relationship to the organizational structure.


Together, those criteria are applied by the FLRA to determine whether a unit is"appropriate."


Four of the options, options 28, 29, 30, and 31, would change that standard from what is an appropriate unit to what is the most appropriate unit.  And I think it's fair to say that the authors of those options believed that changing the standard from appropriate unit to most appropriate unit would probably elevate the importance of efficiency and effective dealings, and probably in some ways diminish the importance of community of interest in the consideration of what is an appropriate unit.


That concludes the overview of the labor relations options.  And I think we would move to clarification questions?


DR. HYDE:  Indeed we would.


No questions for clarification?


MR. SUMBERG:  Either very clear or very confusing.  I'm not sure which.


[Laughter.]


DR. HYDE:  Fair enough.  Let's get into the discussion, then.

PRESENTATION OF LR OPTIONS IN CLUSTERS 1 AND 2;
DISCUSSION FOLLOWS

DR. HYDE:  I'd like to divide the discussion opening this whole unit, first into one cluster dealing with Scope of Bargaining, Duty to Bargain, and Time Limits on Bargaining.  Now that's not going to stop you from going into the other areas, if you want.  But at least we might begin with that as the opening premise, in terms of finding out what your views are, where you are, and why vis-a-vis scope of bargaining and duty to bargain.


Who would like to begin, and open the discussion?  Ron?


MR. SANDERS:  What a surprise?


I'm glad you divided the issues that way, because I think that gets us to the heart of the matter, to what is probably the most fundamental issue for today, if not for the full three days.  And Admiral Loy has reminded us appropriately that we should not and cannot lose sight of the Department's mission, how important that mission is.


And we need to talk about the Agency's duty to bargain over things like procedures, appropriate arrangements, implementation, and impact.  All of those things that are not substantive in nature, but are ancillary; in situations that are less than an emergency but still critical to the mission.  In exigency; I'll use that term, because it's nice and vague.


I think we all know that in emergency situations the Agency can act.  It can do what it needs to do; it can suspend collective bargaining agreements.  It need not fulfill any bargaining obligation.  It just acts.


But I'll have to tell you personally, I lose sleep over situations that are short of that, where there is a threat warning; where there is technology that needs to be introduced; where employees need to be redeployed and reassigned.  And in every one of those cases, there's a bargaining obligation.  Or maybe even worse, there's a collective bargaining agreement, a provision, that would preclude or delay those actions.  And yet, that delay may have Homeland Security implications.


And I think when we talk about the options that deal with both scope and duty to bargain, I think we need to now redefine that sphere of actions with little or no bargaining obligation in order to fulfill its mission, but below the level of emergency.  I think, as Admiral Loy pointed out and others, I that Judge Bonner as well, the measure of merit with this Department is:  Nothing happens.


And in order to assure that nothing happens, there are all sorts of actions that need to be taken.  Up to and including practicing, readiness exercises and the like.  Where today, under the current labor law, all of those things would be wrapped up in some form of collective bargaining and delayed.


DR. HYDE:  Judge Bonner?


UNDERSECRETARY BONNER:  Yes.  Let me weigh in here, because this is I think a fundamentally important issue that we need to address.  And let me take a moment, and just say, as I was indicating yesterday, that within Customs and Border Protection, we have about 70 percent of the represented workforce of the Department of Homeland Security.  And many, in fact most of the represented personnel are essentially the front-line employees of our country.


And by that, I mean we're talking about the inspector, the inspection workforce at our ports of entry across our country.  And they truly are the guardians of our border.  It's in our mission statement.  They are the front line.  And it's important to recognize that in terms of visualizing the 300-plus ports of entry, whether we're talking international airports or seaports, or our land border official crossings, anything where people or goods or vehicles can come into our country, they must pass through.  Every person, every vehicle, every shipment, must pass through a front-line inspector of Customs and Border Protection.


And not only must they pass through, but these are front-line inspectors that have extremely broad authority to act in the interest of the

anti-terrorism mission, or Homeland Security mission of the Department of Homeland Security and Customs and Border Protection to prevent terrorists and terrorist weapons from entering the country.


Broad authorities in terms of determining the admissibility of people; broad authorities in terms of searching, because there is--and I'm not sure everybody realizes this--but there is incredibly broad search authority for any person or vehicle or thing that comes into the United States.  And that authority is without warrant, without cause, without suspicion, there is the opportunity to search and inspect that person or that thing or that shipment that comes into the United States.


I can't tell you how important those authorities are to the Homeland Security mission, the priority anti-terrorism mission of the Department and Customs and Border Protection.


And I don't think I would be exaggerating in the least to say that this line of defense is essentially the last line of defense against international terrorism.  And sometimes it's the only line of defense we have to protect ourselves against potentially terrorist or terrorist weapons entering our country.


And so when we talk about scope of bargaining and timeliness of what is bargainable and so forth, we need to bear in mind these incredibly important authorities.


The other big part, by the way, and let me say that the Customs and Border Protection inspectors, which are all of the Legacy Customs inspectors, all of the Legacy Immigration inspectors, all of the Legacy Agriculture Quarantine inspectors at our ports or entry are doing an incredible job, every day to protect out country.


The other big represented workforce within Customs and Border Protection are the areas between the ports of entry.  And that's the Border Patrol  agents.  And by the way, there are about 18,000 more or less inspectors at our ports of entry, and there are about 11,000 more or less Border Patrol  agents.  And they are incredibly important to the security of our country.


Because let's just think about between the ports of entry that vast expanse border we have with our neighbor to the north, Canada, between the official crossings.  It's the Border Patrol.  That is certainly our last line of defense, in terms of terrorist penetration across our land border with Canada.  Or our southern land borders with Mexico.


It's partly as a result of creating the Department of Homeland Security that we have developed things, like combined or consolidated anti-terrorism response teams at our ports of entry.  And we have on Day 1 made sure that every front-line inspector at our ports of entry was equipped with a personal radiation detector device.  Which, by the way, is useful to determine a truck bomb or a dirty bomb that might be coming across our land border or being brought into our country.


So those are the issues we're dealing with here.  And as the Chief Executive Officer of this organization, Customs and Border Protection, you know, it is ultimately--and I feel this every day, I can tell you--my responsibility to do everything we can reasonably and responsibly within our organization, within Customs and Border Protection, to make sure that a terrorist does not enter this country, either through our ports of entry or between our ports of entry; and that terrorist weapons--and let's not kid ourselves here, we're talking about weapons of mass destruction, we're talking about some of the most hideous terrorist weapons that you can imagine, that our enemy has been attempting to get a hold of, some of which they have, to prevent those kinds of weapons from entering our country.


So I have to bring this back to mission, because I'm dealing with this every day.  And the men and women of Customs and Border Protection, whether they're front-line inspectors at our ports of entry or whether they're the Border Patrol day in and day out, are dealing with these issues.


So, now where does that take me?  I just want to say that when you're talking about the issues that we're talking about here, the labor management options, there are areas that are related to Homeland Security, the anti-terrorism mission, that in my judgment, should not be subject to bargaining.  Okay?


And that's a scope of bargaining issue.  But there are issues that I don't think should be subject to bargaining.  And they're that important to the protection of our country and our homeland.


Secondly, I think there are range of issues where they don't fall into, by the way,

non-emergency, but nonetheless critically important Homeland Security anti-terrorism issues, they don't fall into that first category.  But there are some issues that come up where I think there ought to be, because of their nature, there should be an ability on the part of management to consult, by the way, with the unions.  But to make a decision and have the impact and implementation, the I&I occur after, not before, implementation.


And that's because if you're bargaining impact and implementation on some of these issues, it can take, even with time limits, too long to move forward and implement.


And then, thirdly, I would think that we need to have a system with respect to mid-term bargaining and other bargaining issues that has some time limits, so that these things don't take an interminable amount of time to resolve.


Let me just say that, well there is by the way, certainly from the point of view of Customs and Border Protection, we're a national organization; we're dealing with a national or an international threat.  And the idea that there would bargaining would take place at the local or port level doesn't make any sense to me at all.  Maybe it made sense before 9-11; it doesn't make sense after 9-11.  Whatever bargaining should take place should be at the national level, in my judgment.


And then lastly, as I think I might have pointed out yesterday, perhaps I didn't, but right now at US Customs and Border Protection, we have three different unions.  Five different collective bargaining agreements.  Let me just say, talk about a management challenge.  It is.


And we do need to have some sort of, to rationalize essentially the bargaining unit structure, and there's a proposal to do that, which I would support.


So those would be my comments, that I think these are things that we have to come to grips with.  And we have an opportunity here, understanding the incredibly and extraordinarily important mission that we have to perform, that's going to require that we do something differently about our labor relations area.


DR. HYDE:  John?  John can go first and then you go.


PROFESSOR TOBIAS:  Commissioner Bonner, if you would be willing to identify those matters that fit in each of the categories that you identified?  Some not subject to bargaining.  Some issues should require consultation before I&I bargaining.  And if you could describe what those would be, I think it might really be helpful to the discussion.


UNDERSECRETARY BONNER:  Well, it might be, and I probably could give an example or two.  But the very nature of what we're dealing with here makes it very difficult for me to foresee the future and all of the different situations that we may have to confront and contend with in terms of the terrorist threats.  So I couldn't possibly prejudge things.


I mean I'm making, frankly, a macro-point.  And that is that if there is a need to take some action, and let's say by definition it's not emergency action, but a need to take some action that is related to the protection of our homeland against the terrorist threat, I think we ought to be able to take that action without having that within the scope of bargaining.


So, I don't know.  I hate to get into one of these situations where we're just giving an example of this or an example of that.  Because I'm not even sure that's particularly useful to the discussion.


PROFESSOR TOBIAS:  What I'm trying to understand is how this would work.  Are you suggesting that there would be, for example, just for example, that the regular rule would be consistent with status quo?  Just for example.  But then you or DHS as circumstances would arise would say, "This is a situation that falls into the first category or the second category?  Is that how you would envision it working out?


UNDERSECRETARY BONNER:  Well, that's a good question.  And in the sense that I wasn't really trying to precisely identify the menu of options that would satisfy the different concerns I had.  But for example, if I understand you correctly, if we were talking about carving our Homeland Security anti-terrorism issues, operational issues, from bargaining, I mean there are probably a number of different ways you might do that.  First of all, you might just have a rule that expands management rights and says that for purposes of the Department of Homeland Security, that isn't subject to bargaining.  That would one way to get at it.


There's another way to get at it, which is I think in one of the options here, and that is essentially giving the Secretary authority to essentially make a determination that is

non-reviewable, that this action is necessary and essential to the anti-terrorism mission of the Department of Homeland Security.


So there may be a number.  I'm not trying to prescribe exactly the detail of that, as to which option satisfies it.  And in some ways, I would be satisfied if we had a particular option that we could pull out, that would satisfy essentially my requirement.  So, I'm setting out what the requirements are, and not necessarily which option fulfills those requirements.  I think there are options probably in here, but there may be a combination of options and different kinds of options, and different permutations that would satisfy it.


I'm just trying to set out to start this discussion as what I see the requirements are.  At least from my perspective.


PROFESSOR TOBIAS:  Thank you very much.


DR. HYDE:  We're going to go to John, Colleen, and then--John?


MR. GAGE:  Yes, I'd like to get something straight right off the bat here.  Because there is this inference that I've heard yesterday and I'm certainly hearing it today, that something about collective bargaining agreements and unionism comes up against Homeland Security and that mission of these agencies.


Obviously that is a straw-man argument that we're going to get into detail about.  Because I don't see anything in the INS, the customs contracts, any of the contracts--and I've done a lot of them--that stops any type of flexibility from management.  And we have proposals to even take care of the perception part of it.


But to say that just the fact that there is a union and that these dedicated employees

who--Judge Bonner, I'll tell you, they knew about this mission a long time ago.  They know and they are devoted to the mission of this Agency.  And they would really like to get behind you, in what you're doing.


And the same thing with you, Admiral Loy.  The employees there would love to support you.  The way things are being done there right now does not, you know, elicit their support in a lot of areas.  And I hope we can talk about them.


But you know, look what happened on 9-11.  You know, the people went into those buildings, the police unions and the fire unions.  They went into there, and their unionism supported it.  They went in, protecting their brothers.  They went in as one.  There was no bargaining done.  They were patriots and they were unionists.


And I just want to get that straight, that when I hear that there's some type of, "Well, I just don't think," you know, "You can't be a unionist and a patriot and support the goals and the mission of the Agency," I'm going to be jumping on that, because the people I talked to in the Border Patrol, you know, in the INS, and a few customs, I don't see that at all.  I don't see any type of attempt to block the mission of this Agency.  Don't see it.  Don't smell it.  It's not there.


And when we talk about how we're going to have a relationship, I think that all the operational guys here ought to realize that this union is here to support you and to support this country, and would never do anything to block the mission of this Agency.


So I hope we can have more of a rational discussion on getting business done, rather than this, you know under-the-table feeling that somehow union members and unionists aren't in the best interests of this country.


DR. HYDE:  Ralph?


[Applause.]


UNDERSECRETARY BONNER:  I just want to say, if I could, I just want to say that every single man and woman of Customs and Border Protection are patriots, and they're great patriots, John.  And I recognize that.


DIRECTOR BASHAM:  Thank you, Commissioner.

I want to echo that comment.


And what I am concerned about, John, is not that the members of the United States Secret Service or TSA or Customs, or any other operating function within DHS is going to intentionally in any way jeopardize the security of this nation.


My concern is the inadvertent release of information.  We know that this enemy constantly is probing and looking for weaknesses within our system, to get information about our system, about how we do our business.  They are going to use that information to attack us.  My concern is the inadvertent release of information that may, in fact, compromise our ability to do the job.  Not an intentional release.


If we can sit down and have a discussion, or could sit down and have a discussion on that particular issue, I would be more than happy to hear that.


What I see now does not give me any comfort that we could in any way protect some of the information that this enemy would use against us to attack us.  So, that's my position.  And I know that Admiral Loy and Commissioner Bonner and myself will tell you that our men and women do go to the front lines every day, and they do the duties of this country and we're proud of them, and I know they're proud of the mission that they're serving.


So this is not an attack on our employees.  This is a discussion about the security of this country.


MR. GAGE:  A question.  Do you mean information leaking during a bargaining session?


DIRECTOR BASHAM:  Well, I'm talking about any type of information, in my particular case, that would divulge how I do business at the White House.  How I protect the President of the United States.  The functions--well, you can put your hand up, John, but that I truly believe could be used in some fashion by those who would attack us at some point.  That's my belief.


Pardon me?


MR. GAGE:  What does the union have to do with it?


DIRECTOR BASHAM:  The union, if I have to negotiate how a person--


MR. SANDERS:  We have a duty to release information as part of the bargaining process.  That's a statutory obligation.  And I think what we're talking about here is the dilemma that the process puts the Agency in.  This is not about unions, and it's not about employees.


MR. GAGE:  Ron, you know that's a

straw-man argument.


MR. SANDERS:  No, it's not.


MR. GAGE:  There's no way the Secret Service is going to be releasing information vital to national security--


MR. SANDERS:  I can't even have a

third-party review of that information--


DR. HYDE:  We're still trying to get some broader viewpoints here.  And Colleen, I turn the floor to you.


MS. KELLEY:  The options that significantly narrow the scope of bargaining seem to be odds with the Act.  The Act makes it perfectly clear that there should be, I think the language is, "Insurer's collective bargaining."  Collective bargaining is not consultation.  Collective bargaining is collective bargaining.  It means there is a system in place that allows give and take, with a decision to be made at the end.


The options that are before this group allow and recognize that there are situations that you described, Rob, that would say that in certain situations there would be no bargaining.  Because you decide that it's national security.


But there are also procedures in the options that would recognize that there are situations where maybe in the end there is disagreement about that, about whether there should have been or not.


So, there's a review process that is suggested in the options that reviews some of those decisions made, after the fact.  It doesn't block you from doing what it is that you need to do to conduct the mission and meet the mission of the Agency.


There are references in the options to that even in those situations that would require notice and consultant before you do not follow a negotiated agreement or don't negotiate over something new, but that there would be post-implementation bargaining after the fact.


There are references in the option that if an emergency situation, or whatever word you want to use, whatever new words someone wants to define to broaden those lists of issues, and that's really what it appears to us, is that these new words, new definitions, or lack thereof, are intended to broaden the list of things that will not be collectively bargained, and narrow those that will.  And to move the entire relationship, which I think was very eloquently stated early on, that collective bargaining is at the heart of a labor management relationship.


So the efforts in these options to narrow and eliminate that and to move it to a consultation option is one that is offensive to employees and to unions, and that consultation does not replace.


There are times they surely work in parallel.  There are times they perhaps work in sequence.  And there are times that the sequence of it might change, because of the situation.  But it doesn't replace.


And as far as the time frames go, the options that are put forth that don't narrow offer options that would put limits on collective bargaining.


One of the options says mid-term changes would be completed in 45 days.  One says that a term agreement would be completed through to impasse and decision, going to a third party to bring that thing to conclusion.  And this also means not moving to the FSIP.  Very often, that is where a lot of time is added to the process.


So there is a recognition of that, if you look past the options that restrict and to the options that are acknowledging national security.


And like I said, whatever these other terms are, they really are getting in the way of the conversation, because no one is willing to define them.  And there is an interest and a need in the part of the unions and the employees to know that these decisions about whether or not there should have been collective bargaining can be reviewed after the fact.


So that if we vehemently disagree, because there will be areas that I believe we will agree on the action that was taken.  Then there will be areas that we think, "No, you know what, that really wasn't necessary.  It was an overly excessive use of the authority.  And we would like that not to happen again.  So we want a review of that, so that we, both parties, can better understand the use of the unilateral authority."


I mean that's what these options that NTEU supports say.  The don't restrict.  And all of those restrictions and the narrowing, like I said, they get in the way of, and in fact I think conflict with, the intent of the Homeland Security Act, if you look at that language.


DR. HYDE:  Ron, then Doris.


MR. SANDERS:  Here's the problem with trying to come up with lists and in trying to define this in such precise terms.


A situation today that could be addressed the status quo tomorrow may represent the kind of exigency that requires unilateral action.  Literally without notice.


The introduction of technology, something  that we have to bargain over its implementation and impact.  You know, it's roots in the statute had to do with automation, and the replacement of people with machines.  Let me finish.


No one ever envisioned technology involving things like detection devices, that may have to be implemented at a moment's notice.  And yet, the process--not the people, but the process.  Not the institutions, but the process--require bargaining over its implication and impact.  And when management feels that it needs to act, they do so at their own peril and risk of an unfair labor practice.


Details.  Another example.  Again, under normal conditions, you can have provisions in the collective bargaining agreement that say, you know, if everyone's equally qualified, you follow seniority.  But if you have to convene and deploy a terrorist response team--I think that's the term that Judge Bonner used, and I'm sure you have similar entities all throughout the Department--if you have to do that, and you have to act quickly, and you can't worry about some collective bargaining agreement provision, you just have to do it, the rules we write need to provide for that.


Now, in terms of review, I think it comes down to accountability.  No third party is accountable for Homeland Security.  The people at this table are accountable for Homeland Security.  Anybody can Monday morning quarterback.


Let's assume for the moment, that these kinds of determinations are going to be made in good faith.  I can't imagine that they wouldn't be.  I can't imagine, then, a process that requires litigation over that sort of Monday morning quarterbacking, where somebody says, "I thought I had to act.  And then I have to make a case before a third party, who can sit in judgment and rule on whether I acted in good faith."


The options use the term, 'protection' in that regard.  I'm not sure who we're protecting.  We need to worry about protecting the Homeland.  And when the folks in responsible positions make a call on something that is today otherwise delayed by the process, they ought to be allowed to make the call, even if it impacts working conditions, even if it changes personnel policies, even if it overrides a collective bargaining agreement, because the Homeland Security mission ought to override that.


DR. HYDE:  Colleen, a quick follow-up?


MS. KELLEY:  And I never said, if you had listened to what I said, Ron, I never said that they couldn't make the call.  I said I acknowledged, in fact, that you will make the call.  Just as you have done in the aftermath of 9-11 and since then.


But what I said is:  There will be times that there is a question as to whether or not that unilateral action was necessary, or whether it was appropriate to override employee rights, to override the collective bargaining obligation, and in those cases, there should be a review process.  You can call it Monday morning quarterbacking.


I would call it an assurance in the process that the intent is being appropriately implemented, and that is that, you know, nobody's perfect, and there could be honest mistakes made, that with a look back make clearer the situations in the future that rules should be followed or not.


And there could be times that in the end that we just disagree.  That is part of the process.  That does not get in the way of the Department doing what it needs to do to protect the country and to be successful at its mission.


They are not incompatible.  Collective bargaining is not incompatible with Homeland Security.


DR. HYDE:  Doris?


MS. HAUSSER:  The notion of the intent of the Act caused me to think again about what the intent of allowing waivers was about.  And it takes me somewhat back to yesterday, in terms of the Congress directing the Secretary and the Director to establish a modern human resources management system.


The Chapter 71 includes in its preamble that collective bargaining and protection of employee rights safeguards the public interest.  I don't think anybody here is going to say, "Well, there's something we ought to waive."


Even as I say that, however, I think it's important to recognize that the labor relations statute that is in Chapter 71 right now was codified at a time in the middle of The Cold War when we were talking mine shaft gaps.  I mean we were in a very different place and time with respect to the kinds of issues the federal government and the public interest was going to be matter of concern.


I think it's instructive to look in this existing statute at:  Where did Congress signal that it believed it was appropriate to limit those rights?  And there are certain kinds of work, there are certain kinds of activities where they signaled, because it is in the national interest apparently, to think a little differently when it comes to this kind of work.


One possibility for the further maybe discussion here and certainly the kinds of thinking that will need to go on as the systems are designed is to consider:  If these statutes were being updated today, what evolution in this kind of issue and this kind of matter of concern do we need to take account of?


Do we need to, without suddenly abandoning the notion that collective bargaining was in the public interest and it is a good way, as the rest of the preamble goes on, to talk about modern management practices, that's one of the purposes of providing these rights, how else has the world changed that the ability to treat the language in Chapter 71 a little differently could be accommodated to deal with the world that isn't the Cold War, that isn't, you know, missile silos.  It is indeed people at our borders intent on a very different kind of activity against us.


DR. HYDE:  Okay.  Janet?  I'm sorry, John?


MR. GAGE:  There it is again, this thing that unionism--


DR. HYDE:  I'm sorry.  John.  John.


MS. HAUSSER:  Sir, I take great offense at that.  I'm sorry.  I do.


MR. GAGE:  I hope you do, because I take the offense that you're implying--


MS. HAUSSER:  I'm not implying--


MR. GAGE:  Oh, we're going into a modern, this is like what, you want to rebuild the Berlin Wall?  How is this modern to take away rights of employees and unions?


DR. HYDE:  John--


MS. HAUSSER:  Sir.  If you took that from what I said--


MR. GAGE:  Yes I did.


MS. HAUSSER:  Well, I did not mean that.  I will try to correct that impression.  I don't think anyone here is implying that issues of unionism or anything else is equated to not being patriotic.  And I hope the discussion can continue.  I did not mean it.  If you took offense, I apologize.  I don't retract anything I said, because I didn't mean it.


MR. GAGE:  Yeah.


DR. HYDE:  Janet?


UNDERSECRETARY HALE:  A couple of things. Just I want to note, for the record, I think that there is no one at all, as far as I can tell from the managers sitting around this table or those that are not here today, that would lead one to think that we are not supportive of our unions and our unions agreements.  In fact, that's one of the first memos I signed when I became Undersecretary for Management.


I know several folks have sort of once again reiterated that with the managers out in the field.  Those people understood that we were merging 22 agencies with how many different agreements that Rob referenced earlier today.


So I want to be sure that the record is very clear on that, and to put an misnomer aside on that issue.


I think the questions on the table are much more:  How would do it in different times?  And Colleen, I was struck by your comments, and I know from our conversations with everybody, there is a recognition of national security; there is, from all of us sitting at this table and every front-line manager.


So, if in fact we look at trying to sort of say there are circumstances that we might need short of a declaration of national emergency, I think the question is, because those are presidential actions, or they're color codes that go up, or there are hard intelligence that at times front-line managers as well as folks here will have to relate to.


So would you talk a little bit about what you mean about post appeal?  Or post-implementation.  I'm sorry.


MS. KELLEY:  Well, actually, Rob Bonner in his remarks even talked about post-implementation bargaining.  But I think that they should be the exceptions, not the rule.  When you think about the overall relationship and the changes that are made to employee working conditions, you know, on a regular basis, I would not expect that the majority of those--and I don't have a set number in mind because I don't know, I don't have the briefings every morning of what intelligence is passing through--but I accept that there are situations that would you will decide are not appropriate for bargaining before you act.


I would still in those cases except notice to the union and consultant that you at least tell us what it is you're doing, that the first we hear of it is not when the employees are told that things are changing.  And that there is post-implementation bargaining after the fact, either in anticipation of a future event, similar event, or because it's an ongoing situation.


One of the options talks about if a change or a unilateral change is made under the auspices of national security, and it lasts for more than 30 days, now we're running into a pretty long time frame where things have changed, and that provides an opportunity for those discussions, collective bargaining, to start.  Maybe it doesn't have to wait until it's over, if in fact it is impacting employees for that length of time.


Now, that being said, when I think about the employees in the US Customs Service after 9-11, they did what they did for months, irrespective of what the collective bargaining agreement said, because that was their job, it's what their commitment, their dedication was, and that's what they did.  And I have no doubt that the employees of all 22 agencies did that, and would do it again, if it were necessary.


And in my view, none of the options

here--and I am setting aside all those that restrict or limit, because I think they're unnecessary, I think they are offensive to employees and to unions, I think they don't give credit for what has been done in the past--and when you look at the options, and I think the numbers are 33 and 34, the options that would look at, and they have different definitions, so again this isn't, you know, about a perfect definition of anything, or a perfect list, but an acknowledgement that there cannot and should not, and it is unlikely, and as I said, I've learned to never say never, but it is unlikely that day after day, change after change, everything would be national security and outside the auspices of a collective bargaining agreement, a labor management relationship.


And so acknowledging that there are those different activities and that they cannot be predicted, but there is a concern because of many of the options presented, and an assurance is sought on NTEU's part for a review process, even if it's after the fact, in an effort to assure that an overuse of such a designation doesn't get in the way of the intent of what the Act says.


And I do have the Act in front of me that says "To ensure that employees may organization, bargain collectively, and participate through labor organizations," et cetera.


So these things are not even compatible.  And while I as much as anybody would like to have a list of:  'These are the times there will be notice and consultation, and then post-implementation bargaining.  And these are the times there will be bargaining within, in my example, 45 days.  And these are the times not.'


I would love to try to come up with such a list, recognizing that there would be some movement between, because of things we just don't know.  But I think there are categories of things that would give the assurance of the intent not to walk away from, or be dismissive of the collective bargaining agreement, or the collective bargaining obligation that the Act intends.


DR. HYDE:  I'd like to get Michael in.  And try to, before we take a break, make sure that the people that haven't said anything yet have a chance to get a view in.


Michael?  And then we'll go here.


MR. RANDALL:  Nothing I've read in the Act or anywhere tells me that collective bargaining ceased to be in the public interest.


Unions are in fact a part of a modern labor relations system.  All the employees in the government are citizens of the United States, and they should not have any fewer rights just for being employees of the government.


Unions are trying to work with the agencies to promote good working conditions.  The front line knows how to promote good working conditions, and they know about the work, they know how it can done better.  I'm from the front line.  I give input all the time.


If a union is given prompt notice of proposed changes to address non-emergency conditions, there is no reason why, with reasonable limits on the time devoted to bargaining, full bargaining would inhibit accomplishing the Agency's mission.


Such a rule would require both sides to act in good faith.


And there's also something to note that consultation is no substitute for bargaining.  When you bargain, you bring something to a conclusion.  Consultation is open-ended.  It does not solve anything for anybody if it does not come to a conclusion.


Thank you.


DR. HYDE:  Bob, and then Maurice.


PROFESSOR TOBIAS:  Maybe if we just sort of recast this discussion a little bit, it might be helpful.


The current scope of bargaining in the federal sector was basically defined in 1962 by President Kennedy, reaffirmed by President Nixon, reaffirmed by the Congress in 1978 with the Civil Service Reform Act.  And each time there was a discussion of balancing the interest of the inclusion of employees through the collective bargaining process, and the interest of the government to be making decisions in the sphere of protected management rights.


And now, what we're facing is something that none of those folks in the past faced when they considered the scope of bargaining.  And that is the issue of terrorism, terrorist activity, and the relationship between employees in a unit recognized for collective bargaining and management that's making decisions that they've never had to make before.


So, it seems to me that what we're trying to do here is to create a system that gives the management the flexibility to make decisions, while maintaining a system that is credible to employees and their unions.


It's the issue of credibility.  And when I say 'credibility,' what I'm saying is:  If in fact one believes that inclusion and involvement and bargaining leads to better decisions, then how do we create a system that is indeed credible, under these circumstances?


I don't know that narrowing the scope of bargaining answers that question.  It's not credible.  I think you lose the opportunity of making a better decision; you lose the opportunity of implementing a decision faster, by narrowing the scope of bargaining.


It seems to me that the answer is in this area where we're discussing.  And that is the freedom to act, the opportunity to bargain under certain sets of circumstances, post-implementation bargaining under other sets of circumstances, together with a review.  Because that, a review, is critical to the credibility question.


If the decisions are all unilateral without review, there is no chance of having a credible system.


Thank you.


[Applause.]


DR. HYDE:  Maurice?


I would ask the audience, you're here to observe and it inhibits the conversation.  If you're going to applaud, you need to applaud for everybody.


[Laughter.]


DR. HYDE:  You can't applaud for--


[Applause.]


DR. HYDE:  Maurice?


DR. McTIGUE:  I'm going to accept that that was my applause before I start.


[Laughter.]


DR. McTIGUE:  Ron said something at the beginning of this morning that I think is really  important.  But not quite in these words:  "Success for the Department of Homeland Security is if nothing happens."


And the people who sit around this table are charged with the responsibility of managing down a risk imposed by people who wish to do harm to the United States.  It may not necessarily be harm to us, physically; it may be harm to the systems of the United States, and the economy of the United States, the currency of the United States, as well as the persons of the United States.


I remember clearly just a very short period of time ago when the federal government  spent huge quantities of effort, I think highly successfully, to deal with something that was called "Y2K."  The vast majority of people think that that didn't actually exist.  Because nothing happened.  You see, success was "Nothing happened."  But I'm very certain that without that work, we have indeed faced some very serious circumstances, as a result of Y2K.


It would be bad if the new Department was constrained from managing risk because it was fearful of criticism or reaction, if nothing happened after they made change.


We're going to have great difficulty in thinking our way forward through these difficulties.  Because you can't just say that the Department of Homeland Security has imposed upon it a new, overarching responsibility, because that new overarching responsibility permeates right down through all of the historic activities that were carried out by these organizations.


We listened yesterday to Michael and some of the things that agriculture officers are expected to do.  But in my view, add to that today that they have to able to identify things like Anthrax; they have to be able to identify things like Ebola; or things like Mad Cow Disease; or any other thing that might deliberately be tried to bring into the United States to damage your economy or damage your population.


The insidiousness of having people out there who seek to deliberately harm you changes all of the rules of the game.  I can certainly see how some of the people around this table would be fearful if they thought that the strategy that that they were developing to prevent a potential risk was to become exposed.  And let's presume, in every case, that everybody is acting in good faith, and that nobody is acting with bad faith.


But the more some of these strategies becomes discussed or talked about, the more likely they are to leak, the more likely they are to benefit our enemies.  We have an incredibly difficult system to think our way through, so that we can fair to employees and to add some guarantee that the United States government will continue to be a good employer, while providing the level of protection we need to make certain that they are successful in their mission, and that nothing bad happens.


And I just hope that we can work our way through this on an intellectual basis.  Because I know that people hold very strong views on it, but what we like to understand is what's driving those views, rather than the excitement or antagonism that comes with emotion.  Because there is clearly a rationale behind that that says that we think that our particular part of this case is at risk, if we go down this course.  Let's find out what the thinking is that's driving those responses, so that we can indeed take that on board and try to find a way forward.


Thank you.


DR. HYDE:  Ron?  Then John.


MR. SANDERS:  I think Colleen's discussion was helpful.  Let me just offer some random thoughts on this issue of review.


Whoever is empowered to make these calls, I don't think we want them to hesitate.  I don't think we want them to look at this in a labor relations context.  And I think that's one of the things that I find disconcerting about this discussion.  These are maybe secondarily or even tertiarily labor disputes.  They are first and foremost calls about Homeland Security.  And whoever makes those calls shouldn't hesitate and shouldn't have to worry about labor relations issues in making those calls.


And in fact, those calls may have to be made on the basis of information that cannot be shared.  And the actions that have to be taken may have to be taken in, I'll use the term, 'a covert way.'  In other words, we may have to redeploy folks.  We may not be able to tell them why we're redeploying without signalling that we have information about a possible threat.


You know, Bob's historical context is important.  No one ever envisioned this when they wrote those rules in 1962.


And this truly does require modernization, but in that very somber context that I think Maurice just put it in.


DR. HYDE:  John, and then I'm going to Pete and finish.


MR. GAGE:  Yeah.  You know, if you want to talk about this rationally, which I really would, because I believe the answer is in the mechanics.  But when you put out a premise that something's going to happen; therefore we have to restrict collective bargaining rights, that just doesn't make it with me.


I think that we could sit down.  And Colleen laid a lot of suggestions, and I have some that I think can go ever further, that I think really take in all the valid concerns of the operational guys around this table.


But it should not be approached as a:  "Well, we have to limit union rights.  It's the only way we can take care of whatever we don't know is going to happen."  That doesn't hit as an intellectual argument.  I see that as more ideological.


DR. HYDE:  Pete?  And then we'll take a break.


MR. SMITH:  This might be a good comment to make before the break.


I want to say here here to what John just said, which is essentially what I was going to say.  And that is that as I listen to this conversation, I think the devil's in the details and God is in the details, and that we're close to violent agreement.


I see great sensitivity about comments about narrowing union rights, or expanding union rights.  And I understand both sides.  I mean I'm very sympathetic to management view,  as I think if I had to have one of these gentlemen's jobs running this agency, to have to wait to negotiate with local unions or rights over technology or deployment of people of something, you know, I wouldn't want to think about.  The mission drives everything.


On the other hand, my dealings with the union people, and Colleen has been the person I've dealt with most--you're new John, and you're too far away, I'd love to come to Hawaii and deal with you more, Michael.


[Laughter.]


MR. SMITH:  But I find these people very reasonable people when it gets down to the details, who can quickly understand the issues involved and recognize the need to do such things, as move quickly.


So I don't know the situation is resolved at all now, and I'm not sure we're going to be able to do it in this forum.  But I think the problem is dealing as we need to with this excellence presentation at the high levels, we're talking conceptually do you narrow or do you broaden?  Well, obviously, management would like to narrow, and I'm with that.  The employee unions would like to broaden, and I can understand that.  And in certain respects I could be with that too.


I think really this is going to have to be resolved at the detail level, where I think it will go well because of the good intentions of everybody involved.


DR. HYDE:  And on that note, we'll take a 15-minute break.


(Break.)

CONCLUDE AND SUMMARIZE LR DISCUSSION

DR. HYDE:  In starting, I'd like to begin and have Janet make a remark.  And then we're going to get into some specifics, here.


UNDERSECRETARY HALE:  Great.


I just would like to thank Colleen, and to follow-up on Pete's comment and I think John's about in the violent agreement and devil's in the details.


John, if you could spend a couple seconds?  You talked a little bit about there may be some thoughts that would be helpful to this conversation.  And if you would talk a little bit about what your thoughts were in this regard about understanding that there is some difficult varieties that we might consider.


MR. GAGE:  Well, I appreciate that opportunity to talk about some of these details.  And just one I want to talk about now.  And that is on the bargaining obligation, and the national security implications.


To try and go define a national security issue, and I know our colleagues at NTEU have moved that way, but I kind of see that as:  We'll never reach it; there will always be the 'what if,' the 'what if,' the 'what if' on national security.


So say you envision this.  That if all bargaining notices from management would have an implementation date driven by the exigency of business.  Now an emergency situation could be we're moving in 15 minutes.  But most things will have a natural business exigency date of implementation.


Now, I think very simply by using that process, we can try to complete bargaining before the exigency, with the understanding that management will implement on the business date, if no agreement is reached.  And that we would have a right to talk afterward the implementation to pick up pieces if employees were hurt by the situation.  And so in that way I think we kill all that birds with one stone.  The national security issues.  Everything.  Simply by putting an exigency of business implementation date, where bargaining either can be completed before or after, but in no way on all things stop the Agency from moving or implementing.


DR. HYDE:  Janet?


UNDERSECRETARY HALE:  I am not one of the operational unit heads here that do look at the intelligence daily, I get the briefings periodically.  But in some of these where you have to move immediately, I think there are some issues that would be difficult to deal with and also sort of how would you deal with the aspects of the fact that we need to keep it within the sort of classified arena in that regard?


I think we offered you an SCI clearance, didn't we, at one stage?


MR. GAGE:  Yeah.  I would think that certainly in answer to our Secret Service brother over there, I mean obviously how if even a third party, an outside third party can order an agency to release information that it considers vital or impinging in any way on national security, just isn't going to happen.


I mean it really is, I mean get it out of your mind.  It's not a real consideration.


I just can't imagine Admiral Loy or Judge Bonner or anyone who would say that giving this information which is vital to national security or some deployment or something like that during a bargaining session, I mean I can't imagine it happening.  It doesn't happen now.  And certainly we don't see it happening under this new system.


But to say that there won't be collective bargaining rights, I think this is the last place this Agency ought to be going, to reduce rights with what's going on in these agencies.  I think everybody ought to take a deep breath and settle down.


I mean it seems like everyone is flying by the seat of their pants.  I know the supervisors are in these agencies that have been thrown together.  And I understand your serious mission issues.  But we can help.  Collective bargaining can help.


Especially Admiral Loy, you know, I think getting some employee input on some of the things would really be great.  And on the Border Patrol, for instance, on deployment, there already are negotiated agreements that management can certainly change any time, for deploying people in emergencies.


There's no way a union contract is going to stop the deployment of law enforcement officers reacting to a security issue.  It's not there.  Won't happen.  It's not what we're saying, it's not where our patriotism, it's not where our unionism takes us.


So, I think if you look at this very simple thing, you know, an operational date where you must implement on all bargaining issues.  It takes in the emergencies.  It takes in everything.  There might be a phone call, 'We got to move in 15 minutes.  Talk to you later.'


That would be an acceptable, practical solution to the whole security issue.  And I think it's a much more measured response when you talk about credibility and the credibility of these agencies with our workers out there, to move and take away collective bargaining and appeal rights on top of what they've been through already, that would be a mistake.


I really hope that the operational guys here can see that the unions can be a help; that we can build a solidarity among that workforce to go and devote themselves to your missions.  And your supervisors out there aren't the greatest in the world, and sometimes I think this is really a cover to take away union rights, because these management chains need a lot of work.  And maybe that is the problem:  You want to keep these supervisors.  I see many of them, as I said, flying by the seat of their pants out there.


And we really have to settle down and get into some good business practices.  But I don't that right out of the box, coming and saying that there's no collective bargaining rights, or any appeals, I think it would just shoot your credibility.


So please if we can look at some of these practical methods.  And I'd like to get some comments on this exigency of business idea on bargaining.


DR. HYDE:  Right.  Steve first?


MR. COHEN:  As you've noted, I haven't added or haven't said much in terms of the discussion up to this point, because I haven't felt that it was necessary.  Basically because the positions have been so eloquently stated I believe on both sides.


And that's exactly what we expected.  We expected open and frank debate.  We hope that it will continue to be just that.  At the same time, not in any way personalized and not in any way questioning anyone's motives.


Quite frankly, John, when you said that in the issue of national security all you would expect is a telephone call saying, "We're moving in ten minutes.  Talk to you later," I don't think I heard anything that was expressed by management that would, unless I misunderstood, I don't know I heard anything that would indicate that that would not be an area of agreement.


I don't think there is a situation here where we're talking about anything other than that type of an expectation.


And perhaps when Pete talks about violent agreement, we've had a lot of discourse about limiting the scope of bargaining.  But when it comes to national security issues, real national security issues, where management feels that it must act and management may well oftentimes not be in a position to explain why it must act, for reasons of national security and intelligence, it seems to me I'm hearing from you as well as from Colleen, the position that, "Sure, we would expect that to happen."


DR. HYDE:  Colleen?


MS. KELLEY:  Yes, I think I definitely did say that, Steve.  And I do think there will be those situations.


I do think that should not be the process that's used or the designation that's given to every day operational changes.  They should be the exception.  Not the rule.


And I don't know what that means.  It could happen every day because of things that you know that I don't know.  It could be once a month.  It could happen, you know, every six, I don't know.  But I would not expect that to become our relationship, is my caveat on that.


DR. HYDE:  Okay.  Ron?


MR. SANDERS:  I may even agree with Colleen.


I guess I'm uncomfortable with the term, 'business exigency.'  I'm not sure what that means.  And I think what we end up is yet another process where we fight over definitions and terms.


And literally where you're using that term now for everything from something that has to happen immediately because Homeland Security is at stake, to changing the location of the water fountain.


I just get uncomfortable sort of lumping all of those issues together.  And I know John didn't intend this.  But I think that minimizes the kinds of interests you heard the senior officials around this table express.  These are exceptions, but they're important exceptions, and it shouldn't become SOP.


And I do think there are going to be situations where we can't give notice, or where on any given issue bargaining may not be appropriate, certainly before, but maybe not even after the fact, because of the nature of the moment.


We need to set the bar, and we need to live by that bar.  It's going to be an ambiguous one, because of the nature of the beast.  But I think that bar needs to be set to give the Agency the kinds of flexibility it needs.


And again, I'm nervous about calling all sort of this sort of business.


DR. HYDE:  John, go back and talk more about your date concept?


MR. GAGE:  Yeah.  That's not it.  There is no debate over what a business exigency is.  It's the date that management must in their plans, need to initiate or implement a change in working conditions an issue.


So there really is no debate about it.  The business exigency, and it has to be done in good faith.  I mean some things you may not want to implement for two or three months.  Other things you may want to do in a week.  And we're saying we will be flexible with that and understand the business, and that a new caveat on notices, which say that there is am implementation date, and that drives and limits the bargaining process to that time period.


So we're not going into a definitional argument; it's not another avenue for litigation at all.  I think it just sets up a reasonable and practical format and backdrop to get employee input, to take care of situations after the fact that may have occurred, that no one could have foreseen.  We are not asking for national security information or why you had to take the action.


So doesn't that get to the problem?  Doesn't that solve it?


DR. HYDE:  Pat?


PROFESSOR INGRAHAM:  That's an interesting proposal.  And in wonder to what extent it addresses what is another really underlying part of the problem that I've heard referred to several times in the past two days.  And that is the fact that there is not a single national union to which you could make that call, or which could make that call, and say, "Fifteen minutes, and we're ready to roll."


I think that the simple issue of coordination--if you have 1,000 unions or 1,200 unions, locals, with which one has to communicate, in a short period of time, and limit the nature of the communication if it is sensitive, and still get rapid response and secure response, is probably problematic.  That's how it would certainly seem on its face.


DR. HYDE:  John?


MR. GAGE:  Yeah.  I think that both Colleen and I and Michael are okay with the bargaining at the top.  And I know my name is on, I think, 21 contracts out there, representing a hell of a lot of federal employees.  And I have a nice streak of doing that without third-party involvement.


So I look forward to being able to have an active role, and I'm sure Colleen does too, on these top-level bargaining situations.


I think the recognition issue, which you are also getting to, is something that the unions have to get together and solve.  And we'll be talking, hopefully to management later on about that.  And I believe Judge Bonner brought it up too.  How many unions are out there, and things.  And I think that's something that internally the unions can resolve for you.


DR. HYDE:  Marta?


MS. PEREZ:  Thank you, Al.  And in fact, I have somewhat of a question directed to you as well as to my colleagues on the panel.


I think we've had an opportunity this morning to listen to a lot of excellent discussion about the role of the union and the importance of the mission of Homeland Security.  And I think, as Pete said, there is probably a lot more agreement than there is disagreement in both areas.


I'm wondering with regards to the process, an outcome that we're looking for today in terms of that discussions.  And I think that the Design Team in their wisdom knew that this would be a difficult topic, and designed a lot of difficult options for us to consider; and perhaps from that, either pull one option or combine options, or what have you.


And I'm wondering if we may want to have some more specific discussions about the options that have been presented, or anyway to kind of structure the discussion in a way that will be fruitful in terms of a recommended outcome, or some way to get through a lot of the emotional piece, and just get more into, okay:  What features of this particular plan are good, what features are bad?


There are seven options that are on the table.  We've heard both Colleen and John speak what they have in mind, perhaps, here, and then articulate specifically a little bit more as what their needs, how would their needs be met might be useful.  And then perhaps some of the other folks around the table might be--


I'm just trying to bring some kind of structure to the discussion.  If that's necessary.  If not, we can continue to--


DR. HYDE:  You want structure?  Interesting.


Janet, please?


UNDERSECRETARY HALE:  I think that to follow up, we have done a lot on some of these.  And I would just suggest, but it's probably much more your role, that there are some other issues on the table that we do need to turn to.


So maybe in following up on that, whether we go option by option, which is not how we've done in some other instances, but one of the principles may be a way to sort to think about it.


The one thing I would like just to say to Pat.  One of the things in the past six months that I've been particularly struck by is the fact that I have been able--especially as we stood up this Department and March 1st brought in the employees, that I was able to go both to AFGE and NTEU and didn't get on that plane to Hawaii, but want to continue to have that on the option--that the communication was tremendously helpful to me in the beginning as a way to communicate.  We need to, I think, more of it, we need to continue to try and do that.


But it has been, and I endorse what John and others have said, about the fact that we need that national contact.


DR. HYDE:  Bob, a comment?  And then I'm going to respond.


PROFESSOR TOBIAS:  I'm really pleased to hear that, Janet.  Because it strikes me that in this very difficult arena that we've been discussing, that is the right of management to make unilateral decisions in the face of national terrorist activities, that if I were a union leader, I would have to trust that those decisions are in fact true and not attempting to abuse, not attempting to narrow the scope of bargaining through an abuse of that authority and ability.


So it seems to me that if the parties choose to go down that path, which it sounds like they're moving towards, some kind of a method to make that work, I think it will be critically important to create social capital in other areas through the kinds of discussions, through the kind of efforts that you're describing, so that the assumption when the call comes, is that:  "Yes indeed it's true," as opposed to:  "I'm not so sure."


So it seems to me that in putting this entire package together, when we're talking about the labor management relations program, that this one piece, which everyone knows will be tough in the future, needs to be supplemented by an alternative piece, where there are discussions that may be outside of the scope of mandatory bargaining, and yet are included as part of the discussions, the ongoing discussions, the ongoing exchange, the ongoing creation of a relationship that is focused on good decision-making and prompt implementation.


DR. HYDE:  Admiral Loy?


UNDERSECRETARY LOY:  Thanks.


A couple thoughts that seem to have sort of have jelled for me, here.


What we are really talking about is recognizing that in the post-9-11 environment which Judge Bonner and many others, including John and Colleen have recognized as being uniquely different, the security environment that has jumped at us, as opposed to being shaped over the course of a 50-year Cold War, now demands of us that we deal with it, both operationally and with the structure associated with the foundation elements, including the HR Foundation of what we're grappling with.


And I think the comment that perhaps unfortunately is the most telling so far for us this morning is that the devil is in the details.  I mean if we can frame a couple of shaping consensus notions here, and then recognize that at the end of the day tomorrow, we will not have finished our work, but yet just sort of framed if for teams of continuing patriotic soles to be in the business of putting the details together that will represent that structure on down the road, I think it is our obligation from today's work to make certain that on the table for them to consider is this menu items of things that are held very dear by John, Colleen, and Michael, and held very dear by the rest of us, who are in the business of attempting to manage in this new security environment.


So at the other end of the day, I would like to think that there could be room in that new structure, that new structure that recognizes the absolute difference between the security environment post-9-11 and the security environment of the previous 50 years, that there may very well be room in that new structure for things like post event resolution, whatever that resolution process might be.  Bargaining, consultation.  Call it what you will.


And that will also offer that there are probably very keen scenarios that would offer

pre-emption of bargaining as a part of that structure, because it is found to be by the collective as an item in the best interest of our national/homeland security.


And even those terms, I think we have to be very careful about.  National security is a term  of art that we have used routinely since 1947, when the National Security Agency was established and we ended up with national security councils and joint chiefs of staff and all the associated activity that came along with it.


The closest thing that we have to a legislative foundation for the new security environment probably is Congress's instincts in ATSA, the Aviation Transportation Security Act, which was sort of their first major legislative initiative, and things that have occurred since.  Including HSA, Patriot Act, et cetera, et cetera.


So, how that construct reshapes our fundamental obligations to the American people to grant them their security, whether it is a security at the border, as opposed to security internationally and what had been the construct of the Cold War, when most of our focus was about:  "Do we have an adequate force structure on the folded gap [ph] to deal with the Soviet Empire, as it might be coming, you know, west and south?"  Is it about mutually assured destruction?  You know.  A tool of the trade in the Cold War that I would offer in the post-9-11 environment.


None of those things that have proven to be the tools menu that won the Cold War for this nation have the direct bearing on that assured winning of this global War on Terrorism that I think the President so rightly notes as an ongoing for a long, long time kind of situation.


So in this devil in the details challenge that we have, if our obligation as a committee is to make sure on the table going forward are some of those fundamental framing notions, I'm not suggesting that's "good enough" for or discussions today and tomorrow.  But it is a very good step forward if those framing notions can be recognized and applauded by as many members of the Committee as is possible.


The notion of managing down the risk in a threat-based risk management environment, which now we find ourselves in, is about information exchange; it's about protection; it's about prevention of things; it's about response to things; it's about restoration of systems; it's about consequence management.  And across that whole spectrum of what this new Department is now responsible in the homeland for the American people, there is a harsh requirement for new tools of the trade.


And we must be about the business of finding those new tools, as they relate to the HR systems that will evidence us an opportunity to move forward.


So that's my attempt to try to summarize what I've heard here, especially in what I thought was a very eloquent summary by Dr. McTigue just as we broke for the break.


DR. HYDE:  Thank you.  John and then Ron.


MR. GAGE:  Thank you, Admiral.  Over the last two days I have come to truly appreciate what you're into, what you're up against.  And your deep sense of mission.  And I respect that.  I was afraid yesterday when you brought up the case about the telephone, that that was kind of your view on labor relations.  That case was about 25 years ago, and I'm sure if I was involved and you were involved, you would have fired the manager and I would have fired the union steward.


But I look forward to really working with you and trying to show you that the union can be a asset and help you in your work, and would really appreciate that opportunity.


DR. HYDE:  Ron?  Other comments?  In terms of where we are with this?


I'm going to respond to Marta's question to me about where we're at with this.  I think that, in a sense, what Admiral Loy has just done, in terms of talking about framing concepts, is really sort of what the objective is.


And we still may have time to actually get even more down into the detail on some of the specifics.


But there's another component part that we want to address.  And that is the administration's side of this on these options.  And I'd like to turn, if you would, to this concept of the outside agency administering.  That component part.  What your thinking on this is, in terms of replacing the FLRA.  That's not an insignificant issue.


And at least get a sense if there is any views you want to push.  Ron?


MR. SANDERS:  Let me just take a stab at what I think are the interests behind this notion of creating a new umpire for labor disputes.  And that umpire could range from literally the chain of command to some sort of independent but still internal body.  We can discuss later what the composition should be.


But I think the ultimate interest is in a body, whether it's the chain of command or something else, that puts DHS's mission first, and is familiar with that mission.  Where an outside entity, without using anybody's initials, an outside entity necessarily has government-wide interests, concerns for precedent, et cetera, that may at times override that focus on the DHS mission.


I once heard a senior official from one of these third parties acknowledging and admit that they tend to write their decisions for appellate courts.  They don't write them for the users of that system.  They don't write them for the supervisor and the steward, who in many cases originate the dispute.  And they don't write it for Judge Bonner, and a John Gage, or a Colleen Kelley, or Department of Homeland Security that may be engaged in that.


And so I think that's the thinking behind some of these options.


DR. HYDE:  Colleen first.  And then John.


MS. KELLEY:  In reviewing these options, the things that jump out at me that are problematic have to do with setting up any kind of a process that makes the Secretary's decisions unreviewable.  I believe that will put in place a process for no credibility for the Department, or for the decisions, from the employees or from the unions.  I don't know to what end that serves a purpose.


Because it would give the appearance of lacking any objectivity of any kind of an independent panel overview, or oversight.


Now, what NTEU does support is the idea of a panel, and we call it an internal panel, because it would be within the Department, which has been expressed as an interest by some, a panel that was comprised of three individuals.  One appointed by the Secretary, one appointed by the unions, and one jointly appointed.  Which has been mentioned in a previous discussion.


And under the scenario, a scenario that we would support, it would actually see all of the work around negotiability, collective bargaining issues, moved from the FLRA to this independent body.  So that all of the labor relations collective bargaining issues would then be in the hands of this independent review panel, that was internal to the Department, but made up as I said.


But even with that panel in place, I would be opposed to the concept of anything being not reviewed, any of the Secretary's decisions not being able to reviewed, or that he could overturn a decision of this panel, would be a mistake.


But I think with that being said, there are things, as we've talked about, pieces of things, and the things that I've just expressed support for you will find pieces of in some of these other proposals, although many of them do go to the focus of no review of any decisions.  And that would be, I hope everybody accepts and agrees, a problem for all the reasons stated.


When I also talked about the FLRA not having the authority for decisions or to review the any of the negotiability issues, et cetera, that would go to this panel, one of the things that often takes time in the collective bargaining process is the process of moving issues to and from FLRA, and moving the parties through the FSIP.


This process here would also eliminate the work of the FSIP, and would thus speak to the speed issue that has been addressed by the Department as well.


DR. HYDE:  John, you want to comment on the--


MR. GAGE:  Yeah.  I just want to make an operational comment on it.  I support Colleen on her idea on the panel thing.


The thing that gets me with this thing about the internal apparatus is the amount of--I mean yesterday I think HR got their full employment bill, and it looks like they're getting even a supplement to it.  To have an internal operation to handle appeals and things seems to me just a waste of FTE.  This is a black hole.


And why operational managers, when they have backlogs and when you have to move people through lines, and shift workers, and we're going to put FTE into these internal apparatuses, really I just can't understand the business sense of it.


But you know, clearly we absolutely need an independent third party.  Why you don't use arbitrators out there, which kind of goes along with your contracting out theories, I don't know.  I think it's really the way to go.  There's an establish, very high level group of arbitrators that can handle these disputes quickly.  And you wouldn't have to build this internal structure.


So I just throw up that FTE argument there, to watch what we're getting into when we're talking about building all these internal bureaucracies.


DR. HYDE:  Bob?


PROFESSOR TOBIAS:  I believe that what Colleen suggested is really an excellent idea, because it addresses the needs for speed.  It addresses the needs for the problems that Ron Sanders identified.


But also I think that this approach allows the collective bargaining process to continue inside the construct of an agency.


All too often what happens today is the parties negotiate, one party declares a proposal non-negotiable.  It goes to the FLRA, who then makes a decision.  It goes to the courts.  The courts return it.  And by the time two years later it comes back to the parties, they've forgotten about the issue.


With this structure, what you would have is a group that would be able not only to deal with the legality of negotiability issues, but also help the parties to craft proposals that were in fact negotiable.  To really address the problems in the workplace, which after all is what negotiability disputes are all about.


So the idea of having an independent panel while preserving the FLRA to decide questions of unfair labor practices, because those indeed are issues of government-wide importance, to determine issues of appropriate unit, makes a lot of sense to once again recognize a modern system, as opposed to totally relying on the systems of the past.


DR. HYDE:  Thank you, Bob.  Ron?


MR. SANDERS:  Not to reopen a wound, I don't want to spoil the moment.  And I'll just put a place-holder here.


We spent a lot of time before the break talking about review, particularly review of decisions by the Agency that have some bearing on or are derived from some Homeland Security need or requirement.  And so when we're talking about a review panel, I'm going to assume we're not talking about those kinds of reviews.  And Colleen can clarify her proposal, if she'd like.


So I'll put a place over there, that I think the Agency interest is in setting aside any sort of review, even by a panel composed thusly; there is still only one Agency representative.  One may a neutral, but that individual is likely a neutral who is in the business of resolving labor and employee disputes, and not in the business of Homeland Security, nor would that person or the union representative be ultimately accountable for those decisions.


So I'm sort of carving out in broad terms review over any of those issues.


DR. HYDE:  Okay.  Point taken.


Colleen?


MS. KELLEY:  Actually, the review process we talked about before break over this issue of whether collective bargaining would occur,

pre-implementation or post-implementation, and that if there were a dispute over the timing of it, is actually something that I would suggest would go to this board.


But from this reason:  So that the facts can be reviewed.  And if in a similar case in the future it's determined that, in fact,

pre-implementation bargaining could have occurred, that perhaps it was an overzealous use of the authority that is being acknowledged or national security, exigency, or whatever the term becomes issues.


But in NTEU's suggested approach, that session would take place in camera with an agreement, no publicity.  I mean this isn't about saying, you know, who won on this situation.  It's trying to help a process that will allow the Department to do what it needs to do, and have the credibility with employees that there won't be an overreaching or a trying to create, inadvertently or intentionally, a relationship that is based on a constant need for change without bargaining.


So that the suggestion is that this panel, or it could be another panel I guess, but our thought was that it would be a panel,

self-contained within the Department, made up as I did describe.  In camera.  You know, no publicity.


And perhaps one of the solutions is to negotiate at that time, how, if this comes up again, that then there is a system in place, assuming it's the same recognizing things can change; and that each incident or episode might be something that doesn't warrant the same handling.  But at least it's a process to not let the relationship disintegrate for fear of a misuse of the authority.


DR. HYDE:  If I could make the observation, there is a lot less contention than I thought there would be on this whole issue of review and whatever.  But it may very well be that there is a more fundamental question that we might want to address for a few minutes.  There is consensus, and over the course of the last two hours, about there being situations where management is going to have to act immediately and suspend bargaining or whatever.


But maybe we ought to talk for a minute about at what level that decision would be made.  Secretariat; Directorate; lower levels of management.  When we talk about this notion, maybe there is a sense we need to get that into the play, as well.


Admiral Loy?


UNDERSECRETARY LOY:  I'm sort of happy to go there, but I have at least another thought about what we were just talking about.


DR. HYDE:  Please.


UNDERSECRETARY LOY:  I think Michael did as well.  Did you want to go, sir?


MR. RANDALL:  Sure.


NAAE would agree with an internal panel process.  It's a very objective way of coming up with a panel.  And a possible variation on that could be to allow the employer representative and the union representative to look for the third person from a list of arbitrators or administrative judges, people that specialize in dealing with employee matters.  Resolving employee disputes.  And from an approved list strike members, just as if it was in selection of an arbitrator.


Because that would eliminate some of the difficulties in finding that third person, and lead to a quick way of doing that.  Otherwise, you're going to have a difficult time.


DR. HYDE:  I think Ron wants to respond.  And then we're back to Admiral Loy.


MR. SANDERS:  Just quick, as part of the give and take here.


I've had this experience with internal panels.  When you use people whose interest, whose business, whose raison d'etre is labor and employee disputes, they're not there to protect the DHS mission.  And personally I get real nervous about that.


You know, would you be willing to take the retired former head of the Secret Service as the third member of the panel?


MR. GAGE:  --


[Laughter.]


MR. SANDERS:  Now, that gets applause, doesn't it?


DR. HYDE:  John, I appreciate your not having your mike on for that conversation.  On the record.  Admiral Loy, please.


UNDERSECRETARY LOY:  In the spectrum of how these issues are sort of joined, I think the conversation that we've had as it relates to those things that are really so consequential that they need to find their way to such a panel as we've been talking about, or get resolved at that kind of a level, I don't want to have us lose sight that in the meantime, our challenge as leaders is to invest whatever we might have to invest in the training and leadership challenges to resolve these things at as low a level as is possible.


You know, the whole notion of a commitment along the way to ADR or what we are in the business of implementing at TSA is a system of integrated conflict management resolution.  The investment there that keeps this panel reserved, if you will, to only those things that are of such great consequence and such great importance, that might then have an impact on the constitution of the panel, maybe even the menu of issues that would be appropriate to go to the panel, maybe offer us a chance to challenge the panel's timeliness with deadlines for resolution and that kind of thing, if in fact that's where we might go.


So I'm just trying to make a contribution here that says:  All along we should be working our tails off to resolve issues at the lowest level as possible in the organizations; and if necessary deal formally and structurally with means by which we arm our leaders, our stewards, our whatevers to grapple with these things at a lower level.


DR. HYDE:  John?


MR. GAGE:  Yeah.  That's a good point.  I think we're pretty ambidextrous about handling it at the lowest level or the top.  AFGE is more of a decentralized type.  NTEU is more centralized.


But right now we have really no way of handling disputes.  You know, for instance, some people came up to me and said, "Bob, INS used to have a leave bank.  Employees contributed their leave and deserving employees could draw from it."  And now, with the new CBP, well there is no more leave bank.  That was under Justice.  And the people who've contributed their leave lose it.


Well, that's the type of thing that we need to resolve quickly at any level, whether it's low, high.  There are people getting hurt.  And there is really right now, no ability for the unions and management to interact.  We have huge problems between Customs and IS on overtime, that desperately needs discussions.


So, I guess the point that I'm making is whether we go low or high or a combination in between, we are I think ready for it.  And on this issue, more than the one yesterday, I think speed is of the essence.  I think we have to get up and start having a direct and fruitful communications now, rather than continue the way we're going off into a year or so from now.


DR. HYDE:  Colleen wants to make a comment, and I hope she's not going to take offense about being called "too overly centralized."


And then, Eduardo, you're next.


MS. KELLEY:  I wasn't.  But I don't need you repeating it, either.


[Laughter.]


MS. KELLEY:  So now I feel the need to respond.


Actually, I wanted to comment on Admiral Loy's comment.  You know, this idea of solving problems at the lowest possible level.  If I closed my eyes and listened to what you said, it would sound like what I say to NTEU stewards when we're training them.  I mean this is exactly what we want to do.


And so if management officials as well as union leaders are trained to do that, and are empowered to do it, and are respected and acknowledged for doing it, we could solve an awful lot of problems.  And in fact there are many locations around the country where we do that today.  And it depends, of course, on individuals.


But the concept, I am glad that is on the record.  And another one of those issues of violent agreement.  Because it really is what NTEU strives for.


If I could, just for a minute, go back to this issue of who would suspend, or you know where this decision would come from.  I would actually be interested, Commissioner Bonner, I thought you had wanted you had wanted to speak to that too when the question was raised, as to how you see this.  In option 34, what NTEU has suggested is that the Secretary, and I'll read this verbatim, "The Secretary may issue an order temporarily suspending collective bargaining, including existing agreements, and take action necessary because of threats to national security.  The action must be bargained no later than 30 days following the action being taken."


So I mean we're trying to lay out there that it doesn't become a permanent state.  But that was, from our perspective, based on what we knew, what seemed to make business sense, and also to acknowledge that there are times that not even new issues will be negotiated, but that existing agreements will not be followed, as they were not in the aftermath of 9-11 and as everyone expected.

Employees did what it was they needed to do, and no one said, "What about my collective bargaining agreement?"


So I mean this language in option 34, steps up to that.  But like I said, from our view, a designation would come from the Secretary.  But I would be interested, Commissioner Bonner, if you--


DR. HYDE:  Before he responds, a clarifying question for you:  Secretary.  What about the idea of the directorate or a lower level making that?


MS. KELLEY:  You know, this is an option, and with the information we had, if there were delegations or whatever, I mean we're open to talk about that.


DR. HYDE:  Thank you.  Commissioner Bonner?


UNDERSECRETARY BONNER:  Yes.  Let me respond a little bit to the broader issue and just say that, at the risk of sounding in a dissenting chord here, I'm not necessarily persuaded about the independent board or panel that's being proposed here.


In other words, I'm not persuaded that it necessarily gets us to a better state than the existing mechanisms that exist, whether it's FLRA or the Impasses panel.  I don't know, by the way.  I just want to put a marker down that it might be that, as John suggested, we shouldn't be using a lot of FTE and creating a new bureaucracy within the Department.


It's just an issue I want to reserve on. I'm just not persuaded yet from anything I've heard.


Now, having said that, just assuming arguendo for the moment, that we had such a panel, the question would be:  What is reviewable by that panel?  It kind of goes back to our previous discussion again.  And 34 does give some options to the Secretary, or perhaps the Secretary's delegee, with respect to what could be exempted, at least for 30 days.


I had made the point earlier, and I persist in it, that there are a range of, and it's definitional, but whether we call them national security or Homeland Security, or

anti-terrorism-related issues that have to be dealt with, that there are some issues that ought not to be bargained and bargainable.


And I know this is heresy, but this is the way I feel.


And I think I'm almost obligated to at least suggest, you know, one area here.  And that would be a decision; while I can't anticipate everything that may come up, and decisions are made based upon intelligence, and they're not always essentially emergencies, or exigencies.  That, by the way, does affect work place conditions.  But the issue of whether or not there should be radiation portal monitors--and we've already deployed dozens and dozens of radiation portal monitors--where they should have been deployed, what the protocols would be for a Customs and Border Protection inspector in terms of dealing with either false hits of something that does indicate that there's something of great concern to the security of country.


Those things have to be implemented.  We are implementing them.  We will continue to implement them.  But I don't see those as issues that should go before a panel, ultimately.  First of all, I can't share all of the classified information.  It's not necessarily exigent.  But the basis for where we're deploying and how we're deploying, and why we have certain protocols, as to how you would respond to those things.


So, all I'm saying here is, again, I'm going to back to a point I made earlier, that there are certain things that the Secretary or perhaps his delegee should be able to preempt from bargaining.


And I realize this is troubling, a troubling concept.  But I just think it's necessary in the area we're dealing with.


There are also just situations--9-11--by the way, there are still some grievances, and as you know there were some involuntary assignments to the northern border, because on 9-11 we had ports of entry of the United States, literally roads from Canada to the United States which, as you know, there wasn't anybody there for eight or 12 hours a day.  They were closed, and they were secured in many instances by no more than an orange cone in the road.


And that had to be immediately ended, by the way.  And it was.  And by doing what?  By calling upon the good men and women then of the Customs Service, the Customs Inspectors that were deployed, so we would have essentially two armed Customs Inspectors at every port of entry 24/7,  until we could harden and secure those ports of entry.


But, the fact is, we all knew 9-11 happened; but there's intelligence that's coming to me that requires some reaction to different ports of entry that I just have to take action on.  And by the way, I like the idea of, and I think it's a good one, of consulting and giving notice, and getting some input.  But at the end of the day, I don't want some arbitrator making a decision as to whether or not I made the right decision or not.  I just don't.


And the other thing about the panel and arbitrators, by the way, John, just responding to that point where you bring in an arbitrator, let's say from time to time to make decisions, and that's a part of our current system with respect to grievances, is that you don't get necessarily uniform and consistent results from this process.  At least in my judgment.


And I don't think you always get as deep an appreciation for--you know, there's before 9-11 and after.  And I actually started my experience on essentially the week of 9-11 as the Commissioner of what was the US Customs Service as now the Customs and Border Protection.  So I don't know everything that went on before.


By the way, having said all of this, let me say I've heard a lot of positive things here too.  I mean in terms of sort of some recognition that there are circumstances where there would be post-implementation discussions, and/or in appropriate cases bargaining.


But those are my views, essentially on the panel, and sort for the reviewability issue.  And I think Ron started off just putting a marker down.  I think there's just a question of what ultimately gets reviewed by this panel.


DR. HYDE:  I'd like to go to Eduardo.  And then Colleen and John both want to make comments.  And since that's a fairly extensive comment, feel free to put your thoughts all together.


Eduardo, please.


DIRECTOR AGUIRRE:  Thank you, Al.  In a way, I'm sorry, because I'm coming back to Admiral Loy, and I'm sorry that it doesn't flow easily.  But I just don't want to lose track of something that the Admiral said that struck a chord with me.


And that is the need for training.  And it's a short word for a big issue.  We got to understand that if we're talking about changing the status quo, not doing business as usual, in so many different ways, we're going have to invest.  Invest a lot of money in training people at all levels of the hierarchy of the organization to understand what is different, how is it different, and how are we going to do it differently.  So that there will be less conflict emanating from the changes that are going to come out of this.


There are frictions that are going to be built into the process.  And the more we understand how we're going to do it, the better.


And so I think training, whether it be on the labor or the management side, is inherently critical to how we function, or we're going to break up pretty soon, partly bed of miscommunication.


And training to me is an issue that's going to have to be understood as we make recommendations to the Secretary and to the Director, because there are investment costs, budgetary issues that are related to this.


So I just wanted to pick up on that.  Thanks.


DR. HYDE:  Janet?


UNDERSECRETARY HALE:  I would just agree but like to modify slightly.  I don't think it's all about money.  I think it is about management's attention to it.  And our review of our managers and whether they are taking that seriously.


So it is in time, money, and effort, and being sure that we also hold our managers accountable like we're asking them to hold their employees.  So, I think there is a slight modification, but it's not all money.


DIRECTOR AGUIRRE:  Janet, I know we're not in disagreement.  But just so that I can be clear.  The investment is not necessarily dollars and cents.  It involves allocation of time for people to absent themselves from the work place.  It involves hiring the appropriate coaches and teachers.  It involves re-establishing standards for evaluating individuals, et cetera.


So, that transcends US dollars and cents.  It certainly includes that.  But there's a cost associated with somebody absenting themselves for a week from the work place, to buy an airplane ticket to go to a particular place to stay overnight, et cetera, et cetera.  And then all that goes with that.


DR. HYDE:  Colleen?  Then we'll slip back.


MS. KELLEY:  Commenting on some of the things that Commissioner Bonner said.  And I have to say there's a part of me that is sorry that you mentioned personal radiation detectors and TDYs to the northern border.  Seriously.  Because now I have to respond to them.  I need to.  And I'm going to use them, though, as examples of your concern about the review process, Commissioner.


The personal radiation issues--


UNDERSECRETARY BONNER:  Colleen, just so you know, I didn't mention personal radiation detectors.  I mentioned portal radiation monitors.


MS. KELLEY:  Portal radiation.  I'm sorry.


UNDERSECRETARY BONNER:  These are the large monitors.  Just so you know.


MS. KELLEY:  I got it.


Okay, yes, because our other dispute was the personal.  You're right.  Okay.


So portal radiation detectors.  As well as the TDYs.  These are issues under the way things operate today that go to, in some ways to management right issues.  To the substance of the change that you want to make is often designated as a management right.  It's the impact and the implementation that is the subject of the collective bargaining.


Now, whether it's the portal radiation detectors or the TDYs, the impact on employees had to do, the issues that were required to be collectively bargained, were around safety issues, around how the employees were selected, for example, from the TDYs.  Even on the training on the different kinds of equipment, of course there are always skills and expertise issues, which the Agency, the Department would have criteria, which is your right to do.


But to walk away from those issues or any like them from a collective bargaining perspective for impact and implementation does not get in the way of you doing what you want to do.  It's talking about how it's done and the impact on employees.


This review panel could not say to you "You can't use the portal radiation detectors.  You can't TDY to the northern border."  It would be talking about what could be collectively bargained, which is the impact and implementation on employees.


For the TDYs to the northern border, the big issue there for employees was:  Involuntarily directing people to go, when in the view of the employees, there were employees who were willing to go, had there been planning done.  And I say 'planning.'  You know, you can say it's an emergency and we didn't know.  On the heels of 9-11 of course there wasn't any way to know.


These TDYs lasted a year and a half past 9-11.  So there was a known need.  So there was no reason why in that situation there wasn't national and/or local solicitations.


And so those are things that would go to collective bargaining.  So this panel wouldn't ever say to you, "You can't do TDYs on the northern border."  Or "You can't put in this new technology or equipment."  That would not be the authority of this panel to do.


But even using those, let's just pretend for a minute I agree that those two were things that were national security exigency, whatever it is you want to say.  Which I don't for the record.  I don't agree.  But let's just say they were.  Do you see those kinds of things, which was really my point in the beginning, as the exception of how you would need to do business, or the rule?


UNDERSECRETARY BONNER:  I that it's almost the rule right now, because, look, I mean in terms of what we're doing.  Consolidated anti-terrorism response teams.  We just need to move forward on these.  And again, there can be noticed and perhaps post-implementation.  We've discussed that.  There are situations where there can be

post-implementation discussion and perhaps even bargaining of certain kinds of issues.  Again, the question is the devil might in the details here as to what is bargainable there.


But it is the rule right now.  As an agency of the Department of Homeland Security, virtually all of the things that were doing in some way or another are related to the Homeland Security mission of the Department.  And some of them, by the way, are less apparent than others.


But the very unification effort that we're making, because as I indicated yesterday, we have the largest actual integration of people and functions within the Department of Homeland Security, is taking place in Customs and Border Protection.  As you know.  And we all know.


And so they're transition issues that are related to making ourselves more effective.  This might mean that we want Legacy Immigration and Legacy Customs inspectors that, by the way, we need to select and train, but the right people.  But we are forming and have formed consolidated

anti-terrorism response teams to use the combined authority of immigration and customs inspectors.


Why?  Because it's important to the Homeland Security--I won't use national

security--but the security of our homeland to do that.


We've introduced unified primary inspection, by the way, which has existed for decades at our land borders, where Legacy Customs inspectors and Legacy Immigration inspectors have been doing unified primary, and exchangeably, and by cross-designation at our land borders; we've introduced that at the international airports.  So that we're being smarter and more effective about how we're doing things.


Now, having said that, it seems to me there are a set of issues here that it seems to me that--and maybe we're not even disagreeing that much on it--I actually think when we're talking about this, I'm hearing a lot of agreement.  But I think there is a set of issues that the Secretary needs the authority to either say:  "These aren't bargainable," or can preempt from a bargaining agreement.  For Homeland Security reasons.  And I don't think that should be reviewed by a panel.  Just in my judgment.


Then, there are just a whole host of issues where there needs to be the ability to, you know, give notice, but to be able to do the I&I, the impact and implementation, after we've moved out and done it.  There are just some times where we need to do that.  And there has been any number of times where we've needed to do that over the past two years.


And there we need the right procedures and that sort of thing.  And there are various proposals and options that might deal with that issue.


And then, by the way, totally aside from Homeland Security, there is just this issue of the length of time in the current system to negotiate something, let's say that isn't Homeland

Security-related for the moment.  And these were before my time.  But I mean it did take the former US Customs Service to implement a decision to put a name tag on a uniform, I mean it took two years.  You know, that's our current system.  To finally get a decision that said:  "Well, the management was right; now we can do that."  But we weren't able to implement.


Now, arguably, it's not Homeland Security related.  So we also need to address this issue too, of just the extraordinary amount of time that it takes to get decisions carried out that are what I'll call for definitional purposes "not Homeland Security related."  So we just need a better system--


MS. KELLEY:  But we're dealing with that.  Our proposal is 45 days mid-term issues.  No longer than six months for term.  So we've stepped up to the time issue.


UNDERSECRETARY BONNER:  Yeah.


MS. KELLEY:  We're more than willing to deal with that.


And just to clarify this again, this review panel would not be about the substance of telling you what you can't do.  It would be about the impact and implementation and whether or not there was time for you to do it pre-implementation versus post.  It's not that it could tell you how to run the place, or what you can and can't do.


DR. HYDE:  I've Admiral Loy, Ron, and John.  So let's go to Admiral Loy first.  Ron Sanders.  And then John.


[Laughter.]


MR. GAGE:  I do like to follow Sanders.  No, just Colleen stated it very well.  I would just like to say to Judge Bonner, I tell you, most of things are already covered in the statute.  You ought to hire Sumberg, you know, and straighten all that out.


UNDERSECRETARY LOY:  I have some very good people, John.


DR. HYDE:  Admiral Loy?


UNDERSECRETARY LOY:  Ron, your comments along the line, okay please go ahead.


MR. SANDERS:  And maybe that can close this chapter out.  I don't know.


This issue of impact and implementation bargaining, there is no bright line.  It is very fuzzy.  And it goes back to a point we discussed earlier:


Under the current statute in the current system, default goes to expanding the scope of bargaining on impact and implementation issues.  And whether you use the FLRA or some variation thereof, whoever the third party is, you need to give them a new algorithm, both in terms of time and obligation.


The default needs to go to the DHS mission.  And where the folks who are accountable for that mission make the call and say, "These are the kinds of things that we need to do, and do now, and do this way, even to do this way."  And then they need to be able to do that.


I mean again, I lose sleep if from a front-line manager all the way to Secretary Ridge, they hesitate in doing those things, when in good faith they believe they must do them in order to accomplish the mission, to make sure nothing happens.


DR. HYDE:  Colleen?


MS. KELLEY:  Admiral, I just have one sentence on the same subject.  So, thank you.


On the issue of speed and the panel, I would just want to highlight that a single panel would actually help with the issue of speediness or timeliness.  Whatever word you want to use.  Because that one panel could deal with the issues of negotiability, of impasse, of the conduct of INI.  All of those things in one place.  And today that has to go through these other avenues that we've discussed.  Through the FLRA, back again, and maybe even through the courts.  And then to FSIP, on the actual substance.


So this single panel was suggested to meet an awful lot of the issues that were identified by the Department.


DR. HYDE:  Janet.


UNDERSECRETARY HALE:  I think Admiral Loy and then I was going to change the subject.  So--


UNDERSECRETARY LOY:  Yes.  We had two conversation going there, and I wanted to let that one come to closure.


To get back to Eduardo's comment about the training investment or investment along multiple lines to get the job done at the other end of the day.  It strikes me as something that part of our construct leaning forward internally to the administer to the process of good public policy here, there have always been what I'll call 'challenged line items in agency budgets' that have undervalued training as an investment.


I can say that from years and years of submitting budgets, watching them get reviewed at departmental levels, and watching them get reviewed at OMB levels, let alone watching them get dealt with at Congressional levels.  So the notion here of engagement as part of what happens in the wake of tomorrow, to the degree we have a terrific Design Team picking up what's been expressed over these several days, and then forging for the Secretary and for the Director a game plan, and then have to do it "all over again" in the challenge review process of OMB, or wherever it goes from there, I wonder if there is value in at least contemplating an inclusiveness with respect to the OMB in our deliberative process here, you know right after we're done here.


DR. HYDE:  Janet, your response?


UNDERSECRETARY HALE:  Yes, I think two things.  One, it was very important for us, and I appreciate your conclusion of this.  Because I think it was very important for us, developing this process, that we had the Design Team with the 60 folks from across the Department and with our colleagues.


I have had conversations about the fact that it is going to be important to have training.  You cannot design a new performance management system, or a new pay and classification, and I truly don't want it to be HR full employment opportunity.  But, at that level there have been some conversations.  It is not to the specifics, because again, we need--


UNDERSECRETARY LOY:  We don't have them yet--


UNDERSECRETARY HALE:  We don't have them yet.


But I think if you look at again in the President's management agenda, the human capital, one of the five important priorities, that has been already on the table and agreed to and one that we are tracked, monitored by our colleagues at OPM.  So I believe that you will have a unified agreement with both OPM and the Department that this is an important element.


It is, as I said yesterday, one of those things so that when we get to the final dollar money, it is as you put in the end--our also

conversation with the Hill, and I know I think Colleen said to me afterwards that that's one of those areas where I think we can walk up together and sort of have gone all the way through this process.  But it if you do not have the appropriate time and dollars.  So we'll need to sort of, again, work on that together.


DIRECTOR AGUIRRE:  Just right on what ground?


[Laughter.]


DIRECTOR AGUIRRE:  If there's one area that concerns me, as we're talking about changing the definition of how we do things is that we are talking about 180,000 people and all of those that are somehow impacted or affiliated with us.  And the fact that you can't mandate change; you have to really manage it very well.  And to manage it well, once again, this word 'training' connotes different things to different people.


We need to think in terms of a long-term scenario in terms of re-engineering how our people do things and how they understand how they're doing things, and to go to that old standard of people getting promoted to management responsibilities et because they were doing it right assumes that they are good managers by definition, when in many cases they are not.


This, quite frankly, is a very complex issue, and one that we have to understand that will require more than money; it will require investment of commitment at all levels.  So this is the one area that just gives me a lot of pause for concern.  Not enough to stop it, but enough to say, "Let's understand that there are some implications to what we're thank about doing."


DR. HYDE:  Steve?


MR. COHEN:  I think this is another area of violent agreement, getting to Pete's comment.


We certainly agree, Admiral, with what you were saying, and I just want to support what Janet indicated.  I can tell you, as speaking for OPM, that we very much understand the need to assure that resources are there where needed and as needed to effectuate these changes.  And I am certain that OPM will be supportive to the extent that we can be supportive of the DHS need for those resources, whatever and in whatever format they may take.


DR. HYDE:  Janet?


UNDERSECRETARY HALE:  Yes.  Maybe on a different subject, although we've touched on it.  And one of the questions I think when Jeff did his summary we were talking about sort of time limits.  And we've talked a little bit, but not much.  And I wonder if I could have a little conversation about sort of the impacts on mid-term bargaining, and sort of in some of these, one of the things that I would like to hear some discussion about is being sure that we have significant impacts on mid-term and with those time tables.


So if I could turn to get some discussion going on sort of not only the sort of term but the mid-term discussions, that would be helpful for me.


MS. KELLEY:  We have suggested 45 days for mid-term issues.  You notify you have a mid-term issue you want to change.  Or we notify management of a mid-term change.  Forty-five days from beginning to end.  And that would be what I would call kind of the normal operational mid-term issues.


And of course doesn't deal with whether they're called national security or business exigency, or whatever.  But 45 days is what we're suggesting as a way to ensure conclusion.  With a caveat that it could be mutually agreed to extend if both parties agreed to it.  Absent that, in 45 days, beginning to end.


UNDERSECRETARY HALE:  I think my question is not on the timing, but sort of on the scope on that, and sort of on the proposed impact and on the significant level, and sort of how many employees.  And I think there has been some reference.


MS. KELLEY:  Oh.


UNDERSECRETARY HALE:  I knew I'd get you excited here.  Now we get her excited.


MS. KELLEY:  Well, you're not talking about the time limits.  You're talking about all the other options.


UNDERSECRETARY HALE:  Yes.


MS. KELLEY:  You know, all these suggestions about substantial impact, significant number.  They are vague at best, and they also imply that a change, even though it might be on a small group of employees, it not worth collective bargaining, or is not important to those employees, and that those employees and the impact on their lives isn't important to the Department.  And I think that is not anything that NTEU would support.


DR. HYDE:  John?


MR. GAGE:  Yeah, I agree.  I'm surprised I haven't heard Ron jump up about it, because it just throws the whole bargaining into unnecessary perhaps litigation.


There is a diminimus rule and it applies to an issue that doesn't affect people very much.  But to try to say that there will be no bargaining unless it affects 100 people or more is just totally arbitrarily, and that really is a twist that's put into this thing that would be, I think, nothing but trouble.


If there is a significant change of working condition that affects employees, it should be bargained, before or after, and within the management new right to implement.


But I think these things are just, I think they're nonsense, trying to split these hairs and say that this is affecting a small only, a big group.  I don't think we ought to go there.  I think we just ought to leave the way the definition is.  It affects working conditions of employees.  And if that effect is diminimus, then there's no bargaining right.


DR. HYDE:  You asked for Ron to speak, so Ron?


MS. KELLEY:  I want to know who asked Ron to speak.


DR. HYDE:  John did.  John did.


MR. SANDERS:  Actually, I may.  I mean I do think it would help to clarify the diminimus standard in this exercise.  I think we all know that there is a lot of unnecessary sort of turnout there over relatively minor issues on both sides.  And I won't speak to the number, because I think whether it's 10 or 1,000, that that has some bearing on.  If it has some legitimate, substantive, tangible, concrete affect, then we ought to deal with it.


On the other hand, if it doesn't, if it's moving your desk 20 feet, and you know, there are cases where that's been found to be--you could carve out and be more clear on a diminimus standard in that regard.


DR. HYDE:  John, I'll let you comment.  But Bob wants to--


MR. GAGE:  Yeah, I just want to comment on that.  That's exactly the kind of thing, that you know, moving a desk from here, from 20 feet, or the phone.  I mean those things can be handled at a local level and through a process.  Something, you know, you just can't dismiss them and say, "Oh, this is something that we shouldn't be wasting a minute's time on."  Well, maybe it's true and maybe it isn't.  The employees there have a voice.  And they may think that there is something significant about it.


I'm not saying you spend, you make a federal case out of it.  But it should take some conversation and collaboration there.  You just can't say that these things are just a waste of time, and we're not going to do it.  Because I don't think you can really clarify that edge and ever make that right.


So, again, I would just like to say if the affect working conditions of employees, and the effect is not diminimus, then you should sit down and you should talk about it and get it worked out.  And I think that's what we have to concentrate on, getting a process that solves problems, rather than arguing whether it is a problem or not.


MR. SANDERS:  I don't disagree with that.


DR. HYDE:  Bob Tobias?


PROFESSOR TOBIAS:  When I read the proposals, it struck me that trying to limit INI bargaining to 100 people or 300 people or 50 people was really false economy.  Because presumably the idea is that there is no need to bargain because so few people are impacted.


I suggest that 25 or 30 or 50 people who have an unresolved issue, be it minor, particularly the minor issues, start eating at that group and eating at the efficiency and the effectiveness of that group.


But the real issue is:  How are you going to address and solve those problems?


Well, what Ron suggest is well, maybe we ought to create a new diminimus standard.  My fear about doing that is that you would spawn litigation, not resolve the issue.  If you have an internal panel that can deal with negotiability issues promptly while at the same time push the parties to resolve issues, you will have addressed the efficiency problem, because they will be addressed promptly.  And also you'll be pushing the issue to the parties who can solve the problem promptly as well.


So I think it would be false efficiency to either limit impact and implementation bargaining or change the definition.


DR. HYDE:  Janet?


UNDERSECRETARY HALE:  I was just going to say, in picking up on something, I did hear John say, though, the question about how can we resolve them at a local level through collaboration before we have to get to that next step, is maybe something we should also work on a little bit.


But, Pete, I saw your hand up.


DR. HYDE:  Where are we on this?


MR. GAGE:  I'll come up with a draft this afternoon.


DR. HYDE:  Point taken, John.  Point taken.


I'm going to make a suggestion.  Ninety minutes in these chairs is cruel and unusual punishment and I don't think that we bargain that.  I'm suggesting a quick 10-minute break, and we'll see where we are, and either go into adverse actions, or go into a closing part of what we're doing.  But ten minutes, then I'll call you back.


[Off the record.]


DR. HYDE:  We have about an hour before we break for lunch.  And what we want to do is, we're not finished with the final part of our discussion on labor relations and these options.


But I'd like to put into play in the next hour or so the presentation on the adverse actions and appeals and impasse; handle any questions for clarification.  That should put us pretty close to lunch; break for lunch; and then we will start promptly at 2:00 to discuss the adverse actions component part, questions there; and then we'll have a time certain to do a wrap-up on where we are before the public comment period.


But I realize there are still some things on the table, but let's complete this picture.  And by the way, we still have one last issue on the overall relationships from the six discussion points that we have to finish with.  So, I'll keep that in mind, but that's the way we're going to wrap it.


Colleen Newth is going to do the presentation to you, the briefing on the adverse actions.  And then we'll handle questions for clarification before lunch.


Colleen?


MS. NEWTH:  Thank you very much.


My name is Colleen Newth, and I'm an employee of the Department of Homeland Security, and a co-leader of the Employee and Adverse Action Design Team.  And I've been asked to give you an overview of the adverse actions and appeals options that have been presented to you.


The overview starts at page 18 in your books.  And that's the summary that I will be referring to.


The two chapters that these options deal with are Chapters 75 and 77 of Title V.


Chapter 75 of Title V consists of substantive provisions governing adverse actions taken by agencies, while Chapter 77 sets out the rights and procedures applicable to all appeals filed with MSPB that are covered by that chapter.


There are a total of 15 adverse actions and appeals options.  Some options deal only with adverse actions procedures.  Some deal only with appeal procedures.  And some combine elements of both.


On those options containing adverse actions procedures, I will present a summary using the critical features of employee coverage, actions covered, time limits on actions, and dual tracks for performance and misconduct.  Those dual tracks refer to the tracks of Chapter 43, which is the actions of procedures taken for performance deficiencies, and Chapter 75, which is for adverse actions.


On those options containing appeal procedures, I will summarize using the critical features of employees covered, actions covered, adjudication, appellate process, and level of proof.  And you'll see that there will be some overlap in those features.


Regarding adverse actions, currently most federal agencies are authorized under Chapter 75 of Title V to suspend, demote, furlough, or remove employees for such cause as will promote the efficiency of the service.  Such adverse actions are based upon misconduct, unacceptable performance, or a combination of both.  The process provides an employee receive notice of proposed action, an opportunity to reply, and written decision.


Starting with the first category in adverse actions of employees covered, we have presented five options which provide adverse actions protections to more employees than are covered under the current Chapter 75 procedures.  And you will find those procedures in options 37, 38, 39, 41, and 44.


For example, one option would provide coverage to all DHS employees after completion of one year of service.  One would provide coverage to all categories of employees including probationary employees.


You will see in your books four options which provide adverse actions protections to fewer employees than are covered under the current system.  Those are options 35, 36, 40, and 43.


One option, for example, would only provide statutory adverse actions procedures for veterans preference eligibles that have completed a probationary period.  One would provide statutory adverse actions procedures for veterans preference eligibles and employees in the competitive service after both groups have completed a probationary or trial period.


Two would extend the probationary period to two years.  And one would allow the Department to establish a three-year probationary period for specific positions or classifications.


One option would contain the current procedures set out in Chapter 75.  And that's option 42.  And I will refer to that as the status quo option, that contains the procedures that are currently in place.


Moving onto the category of actions covered, four options would apply adverse actions protections to more disciplinary and

performance-related actions than are covered currently.  That is to say, notice and the right to reply to any action that involves loss of pay, or any negative action at all, including reprimands and performance appraisals.  And you will find those provisions in options 37, 38, 40, and 44.


As I said, one of these options would cover any action that involved a reduction in base pay.  For example, a suspension of 14 days or less.  One option covers all adverse or negative actions, which I've described as pay reductions or failure to grant all or part of a pay increase.  One would cover low performance ratings in addition to reductions in pay.  And one would expand coverage to include any change in working conditions that would negatively affect the pay of an employee, such as the loss of overtime opportunities.


Four options, including the status quo, apply protections to actions covered under the current Chapter 75.


The next category is time limits on actions.  Six options reduce the time for taking disciplinary and performance-based actions.  Two options would only provide advanced notice for removals, and then for limited types of employees.  And those are options 35 and 36.


Three options increase the time for taking disciplinary and performance-based actions.  One would require a 90-day advanced notice for any covered actions.  And that would be option 37.  You can also find similar procedures in options 38 and 44.


And I also want to go back to the previous point.  Six options reduce the time for taking disciplinary actions.  And in addition to the ones I mentioned, also 39, 40, 41 and 43 also have those provisions.


The status quo option again would be option 42, would apply time frames under the current chapter, 30 days' advanced notice under most circumstances.


In the section regarding dual track for poor performance and misconduct, nine options combine the two statutory processes for handling misconduct and poor performance.  That, as I said before, is Chapter 43 and Chapter 75.  And that would combine them into a single process.  And as I said, you will find those in all the options, with the exception of the status quo option, which is option 42.


I can move on to appeals, unless you want to ask clarifying questions on those ones I just--


Under appeals options, currently employees who appeal to MSPB, the Merit Systems Protection Board, are entitled to a hearing on the record with representation and the right to judicial review when they receive an adverse action.


MSPB is an independent quasi-judicial agency in the Executive Branch.  The board's mission is to ensure that Executive Branch agencies make employment decisions in accordance with statutory merit system principles, that federal employees are protected against abuse by agency management, and that federal merit systems are kept free of prohibited personnel practices.


That is the current system that we have for appeals today.


Under the options presented to you in your binders, under Employees Covered, seven options provide appeal rights to fewer employee than have them today.  And those options are 39, 40, 41, 45, 47, 48, and 50.


For example, one would only cover employees who have been suspended for 30 days, reduced in pay band, grade, or removed.  Four options provide appeal rights to more employees than are covered today.  And those would be options 38, 43, 44, and 46.  Option 38, for example, would cover probationary employees, essentially giving them appeal rights.


The status quo option, which again is option 42, would provide appeal rights as they are currently in place.


Seven options provide appeal rights to fewer disciplinary and performance based actions.  Let me first you the options:  39, 41, 43, 45, 47, 48, and 50.  For example, one option would only permit appeals of removals.  And one would not permit appeals of certain, what we call bright line offenses.  And that's option 41.


Four options provide appeal rights for disciplinary and performance based actions.  And those are 38, 40, 44, and 46.


And the status quo option would provide appeal rights as they are currently covered under Chapter 77.


Moving on to the adjudicator, this would whether the appeals would go, as they currently do, to MSPB, or whether there would an alternate body to hear appeals.  Seven options would replace MSPB with a DHS panel that would hear adverse actions appeals.  Those options are 38, 40, 41, 45, 47, 48, and 49.


Some options envision replacing MSPB with an internal panel appointed by the Secretary.  One proposed an external panel consisting of independent arbitrators and/or mediators.  And one option provided for a joint labor management panel.


Four options propose retaining MSPB, but using modified rules for DHS procedures.  And those  can be found at options 39, 43, 46, and 50.


One option provided for either MSPB, or an internal panel, and that would be option 44.  And again, there is the status quo option, which is option 42, which would be just basically the procedures and the adjudicator as it is today.


Regarding the appellate process itself, we have presented eight options, that make the process for adjudicating appeals quicker and less formal.  And those are 39, 40, 41, 43, 45, 47, 48, and 49.  Four options, including the status quo, apply the same procedures established under Chapter 77 and MSPB regulations.  Those being options 38, 42, 46, and 50.


And one option provides either for retaining MSPB and its rules for handling appeals, or creating an internal panel for expedited procedures.


The last category I have is what we have characterized as 'proving the case.'  And that would the standard of proof necessary to win an appeal.  Six options revise the burden and/or the standard of proof needed to win an appeal in favor of the employee.  That is to say, management must justify the action by clear and convincing evidence, which is a high standard.  Options 38, 44, 46, 47, 48 and 49 provide for that increased level of proof.


Five options revise in favor of favor of management the burden and/or the standard of proof needed to win an appeal.  That is to say, sufficient evidence versus preponderance of evidence.  And the burden of proof would shift from the agency to the employee.  And there would be no ability to reduce penalties on appeal, no mitigation on appeal.  And those are options 39, 40, 41, 43, and 45.


MR. SANDERS:  Bingo.


[Laughter.]


DR. HYDE:  You can applaud for that.


MS. NEWTH:  Two options including the status quo retain the burden and standard of proof established under the current Chapter 77 and MSPB case decisions.  And those would be options 42 and 50.


And that completes my presentation.  Are there any clarifying questions?


DR. HYDE:  Ron?


MR. SANDERS:  I actually do have three questions.  For adverse actions and appeals, you've now changed the current coverage.  If an action that is currently covered no longer is covered, what governs the procedure requirements and the appeals rights?  Are they negotiated? Regulated? You know, a suspension of now three weeks, which would not be covered under some options.


MS. NEWTH:  Sure.  Most of the options, or al that I can recall that dealt with that issue were silent on whether in the absence of statutory rights, whether the parties would be able to either negotiate a system or whether the Department could establish an internal system over and above any statutory system.  But the options that I can recall that deal with that are silent on that process.


MR. SANDERS:  Okay.  For the notion of now collapsing and combining Chapter 43 and Chapter 75 actions, for performance and conduct under one process, would you still use performance elements and standards, and an employee's failure to meet them as the basis for a poor performance action, even though it would be processed under the same set of rules?


MS. NEWTH:  Again, the options that I recall that dealt with that were silent on what standards you would use.  The only thing I can recall that was provided for was a lengthier advanced notice period to provide the employee with an opportunity to improve, that would be rolled into or included with that advanced notice period.  But again, there was no specific mention made of what changes there would be in the standards that you would use.


MR. SANDERS:  So you wouldn't have a performance improvement period, but you would have some sort of advanced notice to meet due process performance?


MS. NEWTH:  Right.  Well, that actually may be covered on the other side of the house in the performance and personnel management team.  We simply covered the actual appeal of actions taken.  So, there may be provisions in the PPC options that deal with that specifically.


MR. SANDERS:  I think I know the answer to this, but I'll ask it to clarify it for the rest of the group.  This notion of bright line or strict liability cases, these are analogous to the IRS's ten deadly sins, in effect a set of offenses that carry with it some sort of mandatory penalty?


MS. NEWTH:  That's correct.


MR. SANDERS:  Okay.  Thanks.


MS. NEWTH:  We've actually referred to them in an option as 'strict liability offenses,' but they are also known, more commonly probably, known as 'bright line.'  And that option does not set out what those offenses would be, but that the Department could draw up a list of those offenses.


MR. SANDERS:  Great.  Thanks.


DR. HYDE:  Other questions for clarification?


MS. HAUSSER:  I have one.


DR. HYDE:  Doris?


MS. HAUSSER:  In terms of the performance based, I'm hearing there was a--disconnect is too strong a word--but the performance management folks were on the pay and classification side, and the adverse actions folks were on this team.  Generally, if something I described as a performance case, if the discovery or the identification of that performance problem coming out of the processes of the performance management system?  Or can it be some independent, "Oh, look, they're not performing."


MS. NEWTH:  Yes.  I think it has to come out of the elements of the performance management system.


MS. HAUSSER:  Okay.


MS. NEWTH:  In other words, you'd have to have some measures in place that you would use, and once those measures are in place, determining that the employee has not met those measures, then you provide for some way of, you know, either correcting that.  However, once that process has been completed, what we dealt with was:  What sort of procedures would you use to deal with those poor performers.


MS. HAUSSER:  Yes.  But the adverse actions is also the process of the procedures after the identification of the non-performance.  Right?


MS. NEWTH:  That's correct.


MS. HAUSSER:  Okay.


DR. HYDE:  Marta?


MS. PEREZ:  Then, are you treating

non-performance and an ability of an employee to perform as a disciplinary issue?  Or as a performance issue?


MS. NEWTH:  As a performance issue, but using the procedures to remove that employee for the efficiency of the service if they cannot perform.


MS. PEREZ:  So it allows for a separate track on performance, rather than taking them down a disciplinary track.


MS. NEWTH:  Well no.  Let me correct that, if I've given you that impression.  Most of the options, there are a significant number of options that would combine the procedures used to remove employees for performance and for adverse actions.  Whereas today there are two sets of procedures, the ones that are under Chapter 43 and the ones under Chapter 75.


MS. PEREZ:  Okay.


DR. HYDE:  Colleen?


MS. KELLEY:  Partially in response to Marta's question, though, there is one option, is there not, that puts a hybrid method in place that acknowledges the difference between conduct issues versus performance, and still has in place the opportunity for a PIP, for a performance improvement period.


MS. NEWTH:  Absolutely.  There is absolutely, yes.  I didn't mean to imply that there wasn't that one.


DR. HYDE: And that option is?


MS. KELLEY:  It's option 44.


MS. NEWTH:  44.  Right.


DR. HYDE:  Thank you, Colleen.


MS. KELLEY:  Thank you, Colleen.


DR. HYDE:  Other questions for clarification?  Well, since it seems like we're  a bit of a wind tunnel here anyway, we'll stop here.  And we'll reconvene at 2:00 sharp, and have a discussion of--oh, I'm sorry, Colleen?


MS. KELLEY:  --


DR. HYDE:  You are not forgotten.  I'm saving that for the end of the last little finesse piece on the whole thing.  Let me--


UNDERSECRETARY HALE:  4:00 is the

public--


DR. HYDE:  4:00.  The way I envision the afternoon going, we'll come back at 2:00, we'll do about an hour discussion, or whatever it takes to get through all of this.  But the last piece I will save time certain, I want to finish on the note of the collaborative relationships, because that affects the whole environment component part.  And that's the note I want to leave it on.  And we'll put that in there, and I've not forgotten it.


And we now stand adjourned until 2:00.


[Whereupon, at 12:25 p.m. the meeting

recessed, to reconvene at 2:00 p.m., this same

day.]

A F T E R N O O N  S E S S I O N

ADVERSE ACTIONS AND APPEALS

DISCUSSIONS

MS. ALLEN:  All of you who have already indicated to us in writing that you wish to make an oral statement, can you if you are in the audience, sign up at the registration desk in the back that you're here, so that when we come to 4:00 this afternoon, we know who is here and who isn't here, and can expeditiously move through that process, rather than trying to guess who is here.


The other thing is that if there are any members of the audience who wish to submit a written statement that we do not yet have on record, we've gotten written statements from a lot of you, they should be in to us, that is myself of Kay Frances Dolan, and it's in the Federal Register notice, by close of business this Friday.  So that we can publish that so that it's the record of this meeting, and so we'll close out the meeting for those written record purposes this Friday.


Thank you.


DR. HYDE:  Before we launch into this discussion on adverse actions, appeals, et cetera, and look at the features in terms of our coverage, I'd like to just take a minute and maybe go around quickly to our five technical advisors and get perhaps a comment from them.  As we were running through the LR material this morning and everything else, I feel like it would be an interesting point just to take stock and get a quick viewpoint from each of them.


And also to remind the five of them that tomorrow morning when we start, they'll be called on before we start doing closing statements.  Each of them will be expected to provide a five to ten minute wrap-up of their advice to all of us on the SRC.  And this is sort of their warm-up.


So, who was like to, any opening remarks you'd like to make, the five of you?  Not all at once, please.


DR. McTIGUE:  As I listened this morning, the first thing that came to my mind was that popular country and western song, "At this Moment," where part of the lyric says, "What was I thinking?"  I know what I was feeling.  But what was I thinking?  And being able to get to just exactly what people are thinking has been a little bit difficult.


So we need to get clarity in terms of what people are thinking, because we know a lot of these issues are strongly held by people.  But what I picked up this morning as I listened to everybody was that we all accept that the mission of the organization is critical and that whatever is developed has to be able to complement the mission of the organization, and to make certain that it's accomplished.


But when I listened as we went through, what I picked up was that there are certain things that as far as the leaders of these organizations are concerned, are non-reviewable and non-reversible, that are critical security-based issues that they need to be able to make decisions on.  There are certain things that would allow prenotification.  There are certain things that would allow post-discussion.  There are certain things that would be able to be negotiated prior to implementation.  It's clear that unreasonable delay is not in the best interests of DHS, so some kind of a time table is probably workable, in being able to get things done.


It is also clear that appropriate competencies must be obtained by managers and supervisors in a new HR system, if it's going to work, and that that will require investment.  And it's clear that a competent communication strategy to build staff knowledge of any new regime is also essential.  And it just seemed to me that there were parameters there that we could probably work around, without being able to specify the details, but know what the framework of a new operation might start to look like, and where there would be consensus and common ground that would allow for that to be built.


DR. HYDE:  Thank you, Maurice.  Pat?


PROFESSOR INGRAHAM:  To echo virtually everything that Maurice said.  So I won't.  Because I had those same notes.  The additional things that struck me was that there was I think a consistent emphasis on a shorter, more simple internal review process, a process that for all practical purposes seemed to, if not bypass, certainly downplay the role of the FLRA and FSIP in any potential future map.


There was, I thought, additional emphasis, and it seemed quite appropriate, additional emphasis on alternative dispute resolution as a more informal means of dealing with some internal discussions.


And a good bit of discussion in terms of what Admiral Loy and Colleen as well I think termed 'post-event' discussions and bargaining.


And finally I think that the discussion of how to work, how to create the partnership, not only with the unions and with their leaders and with their stewards, but with the managers in the organization and the training that would be necessary for everyone to be comfortable with a new, more simplified system, and frankly, a more straightforward system, seemed to be of general concern.  And I certainly concur with meeting that concern.


DR. HYDE:  Pete, comment?


MR. SMITH:  I agree with both preceding comments, of course.


Let me just say that it seems to me interesting how the options are clustering, not only this morning but today.  It looked like 52 options was going to be impossible.  And while I know there's a lot to be resolved here, it seems to me that just as the discussions proceed, there's a lot of consensus around the basics about a lot of the options.


The second observation I have is that when you get to the details, it seems to me that people really do seem to agree on almost, if not all of the important things.  Now, not all of the details have been negotiated yet, or discussed.  And when we get to some of them, there certainly will be differences of opinion, and I'm not saying that all sides or all viewpoints are fully in agreement here.  But it seems to me there's a lot more agreement than I would have expected coming into this meeting, and I take that as a good sign.


The next point I want to make is that whatever the rules are, whatever the processes agreed to, a lot of this is going to depend on trust.  You've got a brand new department with new management by and large, and you've got unions realigning with some new representation.  Working together to define a new HR system for this new Department.


And there will be a lot of decisions made, a lot of meetings, a lot of processes going forward.  And I think it's very important for both sides to continue to respect each other, and it's been clear here today, and to pick the important issues carefully.  From management's perspective, I mean I'm very much in line with the fact that this isn't an exercise in labor relations or HR; this is an exercise in protecting my children.  And I want to make sure that the decisions made help all of you who are working in this area make sure that my family is safe and all of our families are safe, obviously.


At the same time, you're not going to do that without an organization with a very happy and highly productive workforce, that understands the rationale for the decisions that are made, and feels that they're engaged, and feels that they're valued.  So, both sides of this issue, I think, have to work carefully together to build the kind of trust that is going to make Homeland Security the Department that it can be.


DR. HYDE:  Thank you, Pete.  Bernie, you're going to always have the last words.  You have to wait.  Tobias?


MR. ROSEN:  I like the last words.


DR. HYDE:  Don't you want the last word on this?


MR. ROSEN:  Sure.


DR. HYDE:  All right.  Robert?


MR. ROSEN:  --


DR. HYDE:  Bernie, I'm going to let Bob go, and then you have the actual last word.  Okay?


MR. ROSEN:  Oh, excuse me.


PROFESSOR TOBIAS:  My colleagues have spoken about the substance of what's happened in the last two days.  I'd like to focus on the process.


And what has struck me is, I think, as an observer, I have seen surprise by the participants at the statements that other participants have made.  I think I've seen understanding created where misunderstanding existed before.  I think what I've seen is movement toward common interests that clearly didn't exist before we started.


I was talking to Steve Cohen at lunch, and it seems to me that forced dialogue has worked here.  I don't know anybody who was excited about spending two or three days.


DR. HYDE:  I was.


PROFESSOR TOBIAS:  Well, you're being paid.


[Laughter.]


PROFESSOR TOBIAS:  In this kind of an exercise, thinking that it would be pretty much of a waste of time.  From my perspective, I don't think it was.  And I think that perhaps the lesson learned as you all proceed to the details it that leaving the details to someone else runs a very high risk of putting yourselves back to where you were before you started.


Because my experience is that when you're not talking to the other side or the other person, and they write something or they say something, and you hear about it second hand or third hand, you always assume the worst.  Whereas if you're in direct dialogue with that person, you have an opportunity to say, "Did you really mean that?"  That really doesn't sound so good to me.


So, since, as Pete said, this is truly an important undertaking and an important exercise, and that it's critically important that you get it right, and in my view critically important that there's agreement, as opposed to disagreement, and disarray, that having principles continue to work on the details of this effort would make a lot of sense.


Building on the momentum that you've created over these two days, but really build something on which you can all agree.


DR. HYDE:  Now, Professor Rosen.  Last comment.


MR. ROSEN:  It's easy to agree with my fellow advisors.


The work of the Design Group and the discussion that has taken place yesterday and this morning really gives me a lot of confidence that after these two days and such follow-up discussions, as Secretary Ridge may invite with Colleen and with John, that both Secretary Ridge and OPM Director James will be able to identify some very useful policy areas where they can make some decisions and that those decisions can be implemented in the national interest.  And that includes having a real constructive relationship with the employee unions.


So I'm looking forward to the input from the public here, as well as to our discussions tomorrow morning.


DR. HYDE:  Thank you, Bernie.


Now, let's switch gears, and get back into this whole topic of adverse actions and appeals.  And I'm going to ask specifically, let's break this into the three pieces along the lines of the presentation to you.


But perhaps the way to do this is simply start with where are you in terms of who's covered, in terms of the employees.


The second piece would be:  What's being covered in terms of what you like and dislike.


And then finally we should talk about the appeals mechanism, and whether MSPB does this, or whatever your take on that is.


So I'd like to sort of break it that way, and look for those three core features, and get a sense of where you're at.


MR.          :  --


DR. HYDE:  Who's covered; what's covered; and the appeals mechanism.  In terms of MSPB.  Inside, outside.  Who would like to start?


Ron.


MR. SANDERS:  In terms of who's covered, you know, I've looked at the options, and I'm especially intrigued with the ones that go beyond that initial year of probation.  But I do have some trouble trying to put a particular time limit to it, and I thought I'd toss out for discussion, rather than a specific time limit, a more qualitative event; it literally may vary by occupation.


But it strikes me that so long as someone is in a developmental status, you know, let's say it's no less than a year, just because a year is what we live with today, but let's say that for some of these positions, particularly some of the law enforcement positions, where it's going to take two and three and four years, A, before the individual is ready to solo, and B, before they reach the journey level, full performance level.  You know, it strikes me that the agency should have greater leeway in terms of separation under those conditions.


It's very difficult, for example, to take someone who's on a 5/7/9/11 developmental cycle, or whatever that translates to in the next generation system, and let's say they get to the 7 level and they fail their training class work, they go down to FLEXI [ph], for example, and they stumble.  You know, in today's world, they will have vested, they've got tenure, they've got full appeal rights.  Yet, you know, because they're past their initial year.  But here they are in the middle of their developmental cycle and we suddenly concluded that they're not going to be able to go any further.


And I think the agency should have greater leeway in dealing with those employees in that developmental cycle.  Again you can't pin it down across the board; it will vary by occupation.  But so long as somebody is in that learning capacity, then I think greater leeway is in order.


DR. HYDE:  Well, let's keep it on the coverage.  Colleen?


MS. KELLEY:  On the issue of the coverage and the actions, we think it's very important that all of the rights that are available today continue to be available to employees.  Those actions that are subject to the adverse actions and the appeals process should remain covered.


That concept is consistent with the language in the Act that merit principles be protected.


There are a number of issues in some of the proposals that are really inconsistent with these principles.  Things like:  Depriving competitive service employees of adverse actions and appeal rights.  Allowing management to set probationary periods up to three years in some of these proposals.  Applying this only to suspensions of 30 days or more.  Today those appeal rights for employees apply to suspensions of 14 days or more.  And so this would be a big change.


And of course the whole issue around what has been framed in here as strict liability.  And the reference this morning was to language that the IRS has in a statute that are called the deadly sins.


One of my questions was what it is that you would anticipate having the need for some kind of such a harsh action.  Which means basically if you are accused of, and I hope there is enough of a process that you're determined to be guilty of, that you are immediately terminated with no appeal rights.  That is obviously a very harsh result.  And without any specificity as to what kinds of infractions you think would quality for that in the Department.  I have a hard time imagining a scenario where that would be appropriate.


If the appeals process is restricted in any way, what will happen is that employees will be driven to other forums, whether they're EEO forums, or to the courts.  And I don't know that that is a productive outcome for the Department.  The need to have a process that the employees can turn to, that is credible is one that will be important to how all of these actions by the Department are viewed.


DR. HYDE: John?


MR. GAGE:  This thing about employees will not have appeal rights.  I wish everybody at the table would look at what we're saying there.  There is stuff that happens on a work site that this deadly sin type of deal, I mean ten deadly sins, and God only had seven.  But we're going to have ten here.


And I know I talked to Janet about this.  I want to get back to my main point.  But she said, "Well, what if an off-duty officer, border patrol, shot somebody in the knee?  And you would fire them with no appeal."  And I said, "Well, what if the person was coming at him with an Axe?"  I mean there is always something to look at to make sure the facts are right.


For instance, and Admiral Loy, and I'm having a press conference on TSA and I'm going to support some of the things you said today.  But you know, there's a woman who a pilot was coming through a line and he covered up his hands, covered up the belt buckle.  And that's against procedure.  And she referred him to the secondary line, and he got all huffy.  And another employee told him, "Hey, shut up and let us screen you."


And so he wrote a letter in, saying that the people were abusive, or something like that.  And the Agency comes and fires the first woman, who was following procedure with the hands over the belt.  Even though we tried to make presentation to your ombudsman that it was the second person who admitted it, who said something to the pilot that he considered insulting.


And the ombudsman said "You can't do anything about it."


Now, a law suit is filed.  We can honest to God do better than that.  I mean a situation like that needs a third party review.  You can't rely on management, especially the management and where it is today, to be able to offer due process to an employee in a real job-retaining type of situation.


The other point I want to make is:  None of our contracts have stays.  Somebody does something wrong, you effect the discipline, the discipline is enacted, and then it's up to a third party later to see if it was justified, and if there was a necessity to make the employee whole or not.  This is a good system.  It gives credibility to employees.  And to managers.  I think and to high managers.  That supervisors, you really can't control everything that they do.


Another example up on the border.  You have two guys working up there in Maine.  That's all that's there, two guys.  They see their supervisor once every six months.  You know, he gives one of them outstanding appraisal.  Gives the other one an excellent.  Even though the guy who got the excellent did three times as many secondary inspections at the place.  Really, a no rhyme or reason type of evaluation.


And I think you have to look at that the employee in that situation, I mean he wasn't upset about it, he knew the supervisor liked the other employee better, for whatever reason.  But this now, if a new pay for performance deal comes, this is going to cost him money.


And there needs for credibility to be a way that the person can at least, you know, present some facts.  Whether they're mitigating facts or facts that show that the person was completely innocent.  Like I maintain the woman with the belt buckle was.  But we can't be dealing with those things in court.  That's what a grievance procedure is about.  And to have a viable grievance procedure, you need an independent third party looking at it.  And I don't think management in here should be afraid of it; I think they should embrace it.


DR. HYDE:  Ron, a comment?


MR. SANDERS:  Just a procedural question.  I didn't know we had gone beyond this to the appellate discussion.  And I'd be happy to offer my nickels' worth, but--


DR. HYDE:  Well, as John got going, I actually was hoping to keep it on at least the first two pieces, and the employees covered, and whatever.  But John's already ahead of me on this.  But if we can maybe divide the comments and pieces and come back and we'll--


MR. SANDERS:  And I'll be quiet for now.


DR. HYDE:  All right.  Please, Doris.


MS. HAUSSER:  A couple things.


One is, I feel it's, I don't know, I guess it's the wonk in me, but the probationary period.  I've found in my experience it's sometimes useful to point out that technically in the employment law and regulation world, the probationary period is viewed as an extension of the examination.  It's still determining the qualifications.  At least as it was explained to me many years ago, in terms that that's part of the reason why there aren't at that point rights.  You're still being examined.  There are some other things that continue past the immediate, being an employee from some respects.  And in that regard the notion has been brought forward in past occasions that in fact in some situations that examination really does need to take more than an arbitrary 12-month period.


So I just wanted to kind of make that policy conceptual point of what, in the eyes of the law and regulation, what is the probationary period viewed as?  And it's viewed as an extension of the examination.


The other comment I wanted to make in terms of who's covered is:  I noted that some of the options here carry forward some of the distinctions among types of employees, that are currently in law.  And this is yes they are currently in law, but in terms of the kind of holding people accountable and employees understanding the kind of accountability system they're in, I think the fewer distinctions among types of people we could have, the better it would make more sense to the employees, themselves, probably.


DR. HYDE: Michael?


MR. RANDALL:  Okay.  I would agree that perhaps there are certain jobs where longer probationary periods are appropriate.  Just because the probation period is longer doesn't mean these people shouldn't have any rights.  There are jobs that require certain additional periods of time to train; accomplish the intake training.  Training that's followed by testing.


But longer probationary periods can appear to mean a lack of backing from management for its employees.  I speak from the agriculture inspector point of view again.


It's regulatory enforcement work.  Much of the public directly impacted by our work does not appreciate what we do.  We take their stuff away.  Their food may be wrong, their article of clothing may be wrong.  We don't know when we start.


Regulatory enforcement can also imply that there's a tolerance level.  A manager can walk up and rule that a given item that we took away from a passenger has to be given back.  Is it right to leave a regulatory enforcement in fear of his or her job, just for actions they take, like making a quarantine call?


There's plenty of quarantine calls that can go either way, depending on how you look at it, or the month of the year.


Should this go on for a period of a number of years, or do we let our employees feel like they have the backing from management.  And we ask the question, "Are they empowered to make difficult decisions that have been delegated out to the front line?"


DR. HYDE:  Thank you, Michael.


Other comments?  Please, Michael.


CHIEF DORSEY:  I think there ought to be clarity and certainty in this, but I don't think it ought to be an arbitrary period of time.  I think it ought to be based on the training requirements for the position. It would cover everyone.  I agree with what Doris said about there shouldn't be distinctions among employees.


But I do think it ought to be based on the training period and then a period of time after that, for a period of time for an evaluation after the person has trained and gotten to a level of confidence, based on training and testing.


So I would suggest 12 months after the training is completed.


DR. HYDE:  John?


MR. GAGE:  Well, that I don't think would work with the current jobs.  For instance, most of the jobs are this career ladder:  5/7/9/11.  The 5/7/9 are all, you might say, in training.  You are not a journeyman yet, you are demonstrating the potential to do the journeyman type job, and there is a gradual accretion of journeyman type duties.  And that's just out of the question too long for a probationary period.


I don't know what all the fuss is about this.  You know, if you say you don't want an arbitrary period, you want to wait, well that means you could probably give permanent status to many much earlier than a year, who demonstrate that they're slide citizens.  And if it can work for delaying, why can't it work for approving permanency earlier?


So I think this is much adieu about nothing, though.  Hire good people and after a year I think you pretty much whether you want to retain them or not.


DR. HYDE:  Any other comments?  Please.


CHIEF DORSEY:  Just to clarify, I'm not suggesting that we wait until somebody gets to a senior position or gets to the top of a career ladder.  I'm talking about initial training, not a 5/7/9 and wait until they get to be a 9.  That was not what I was talking about at all.


DR. HYDE:  Thank you, Michael.


MS. PEREZ:  Actually, I just wanted to make a comment with regards to what John just said.  Looking at these actions now in the probationary period, and thinking about the positions classified in the current structure.  And that's a problem in looking at these things independently and not wholistically in terms of, you know, we may be classified completely different, so you may not have a 5/7/9 period, so you may have a completely different program and how the employees are evaluated or moved through the system.


So it may not be necessarily the way that it currently is if we think about the classification and the changes that may come about in the classification and in other areas of the personnel system.


That was one comment.  And the other comment that I wanted to make was sort of to agree with Doris in terms of the probationary period as an extension of the recruitment and the selection process, and allows the organizations to kind of view the employee on the job, and have an opportunity to assess the contributions that he or she is making and allow them for training and so forth.


And I do think that it needs to be a little bit different, perhaps depending on the training period for certain occupations.  So I think there needs to be some flexibility for that as well, of allowing certain jobs to have perhaps different period of evaluation.


DR. HYDE:  Thank you.  Eduardo?


DIRECTOR AGUIRRE:  Thank you.  I'm going to weigh on the side of flexibility as well.  And I'm thinking in terms of the bureau that I lead, where we're being asked to administer what is probably the most complex set of laws in the nation, which is immigration law.


And when we hire someone to become an adjudicator, to become an asylum officer, it takes about two years to get them through the process.  And therefore I would advocate on the side of the probationary period for that set of job descriptions to be commensurate with the time that it takes.


You have somebody else who's going to be ready to function in a much shorter period of time, within two years is not applicable at all.  So obviously I won't want to set the time here now, but it's a matter of when are you finished with your training to become an affective employee.  And that's when the clock should start as far as I'm concerned.


DR. HYDE:  Thank you, Eduardo.  Other comments on this.


PROFESSOR TOBIAS:  Yeah, Al.


DR. HYDE:  Please, Bob.


PROFESSOR TOBIAS:  You know, I've been listening to these comments about:  Well, we have to finish our training period.  And I'm a little concerned about that.  Because it would seem to me that what DHS has been talking about, at least up until this point, is not a time when training stops, but rather an agency where there is continuous learning, based on new needs, the creation of new competencies, and so forth.


It seems to me that what we're really talking about here is whether or not after a fixed period of time, a person can be discharged for any reason, or no reason at all, or whether the agency has to make clear why a person is being discharged.  That's what we're really talking about here.  It's not is that going to be six months, is it going to be one year, is it going to be two years, is it going to be three years.


And it seems to me that, at least based on my experience, that with a probationary period of one year, what I witnessed was people who were discharged soon, one month, two months, three months, because it was clear they were not fit.  And then on the 363rd or 364th day, people would get washed out.  Primarily because managers didn't step up and say to this person, "This isn't a fit, it's time to leave."


And so my fear is that if you extend this period beyond a year, you'll have people around for two years or three years or four years, however the definition of the probationary period is, until the last day or near the last day before decisions will get made to remove that person.


I think that we ought face the real question, and that is:  People who shouldn't be employees of the federal government ought be off the roles, and if someone after a period of time is still in that marching toward the journey level, they're in a period when it's so easy to measure their performance, it's so easy to evaluate the skills that they've acquired, it's so easy to make a case for discharge.  And it seems to me that that's where the focus ought be.  Not extending the probationary period to some arbitrary period of time.


DR. HYDE:  Please.


DIRECTOR BASHAM:  I would just like to say that perhaps I'm being parochial here, but in law enforcement, in many cases in law enforcement, an individual is not, we are not able to truly measure their progress and their performance until such time as they are, I think Ron used the term to fly solo.  And many cases, up to several years, they are either in training, on the job training, you know partnered up with some senior law enforcement officer.


And I would not really argue whether or not there's some magic date or some magic time frame.  But I do think there needs to be a protracted period, particularly in law enforcement and the responsibilities of law enforcement, before you can truly make a judgment as to whether a person is ready and capable of taking on some of the missions and very critical assignments.


So I just wanted to make that point for law enforcement.


DR. HYDE:  Ron, you want to comment?


MR. SANDERS:  No.


DR. HYDE:  Okay.  Colleen?


MS. KELLEY:  I said no.


DR. HYDE:  Oh, you said no.  Pat, please?


PROFESSOR INGRAHAM:  Nice move, Colleen.


[Laughter.]


PROFESSOR INGRAHAM:  I want to try to link back in this regard to some of the things that we were saying yesterday about the hybrid system of performance and competency-based hiring and testing.  And it strikes me that as we talk about probationary periods and disciplinary periods, if you really talk about competency as a criteria for placing a person in the position in the first place, the natural thing to do is to over a period of the first few years to have increased sets of competency or tests for developing competencies or retention of competencies, or however one wishes to put that.


And I'm wondering if maybe we need to recast this discussion somewhat in light of what really should be a thinking about developmental progress and testing for making those steps.  Because to some extent we really are talking about a process that lives with an old system.  And maybe we ought not be doing that if we're talking about moving ahead in one area.  We ought to bring the whole train.


DR. HYDE:  Colleen?


MS. KELLEY:  As I had previously stated, these options about extending the tour to three years are not anything that I would support.


In listening to the conversation about some jobs, because throughout this process there were no examples or convincing examples put forth as to specific jobs that might need additional training or team work or competencies, or whatever, if that were to happen, if the Department goes that way, what I would ask is that it is thought through and can be justified from an employee's perspective.  Because absent that, what it can appear to be is an effort to just eliminate due process from employees for a longer period of time.


And due process is something that employees need, want I think, and most would agree deserve.  And even within that extended probationary period, then I would suggest that some thought be given to, you know, if it can be justified why the period is longer, what it is that can and will be done to not have these employees feel that if they make one misstep or part their hair on the wrong side of their head, whatever it is for the day, which is really about all you have to do, you know, in your probationary period, that there is some valid process available to them.  Because absent that, it will look like just an across-the-board to eliminate due process.


DIRECTOR BASHAM:  Thank you for that.  We left parting hair off of the list.  So I will add that to the list.


MS. KELLEY:  Thank you, Ralph, I appreciate that.


DR. HYDE:  And what about people that don't have any hair?  Please.  I want to thank you for that comment, Colleen.


Ron, I'm going to give you one cut, and then we've got to go back to John's comment about your ten deadly sins or whatever the number.


MR. SANDERS:  I just might take the opportunity to agree with John.


In quick follow-up to Pat's point, it strikes me that in a competency-based approach, once you acquire the competencies, however long it takes you, I mean there needs to be some maximum.  But I think John had suggested that once you've demonstrated them, you get your tenure.  And that certainly ought to be considered as part of the mix as well.  That it's not so much time-based anymore, it is competency-based.  And once you have them, and once the Agency has certified them through testing, observation, or whatever it may be--we ought not to assume that everyone has the same learning curve.


DR. HYDE:  Okay.  John?


MR. GAGE:  Yeah.  I'd just like to ask a question to Ralph.  In the Secret Service have you found a lot of people that you would have fired if you had a probationary period of longer than a year?  Have you perceived that as being a problem?


DIRECTOR BASHAM:  No.  I would maintain that we do need the option.  But I cannot say that we have in fact found people that we've kept three years or four years that we would have fired.  No, I cannot.


DR. HYDE:  Back to the issue of--I'm sorry, Maurice.


DR. McTIGUE:  I just to pass an observation, because I'm having some difficulty understanding exactly what's driving people here.


It seems to me if you want to employ somebody and you don't know inside less than a year whether or not you want them, then you should let them go now, because it seems that the conditions for an employee fit with your organization are going to be attitude, commitment, talent, diligence.  If they've got those things, I think they're going to learn the job.


So why do we want to have this protracted period of time when you're holding people out on a limb?  If there are good reasons for that, at the moment I don't understand the reasons.  So if somebody could enlighten, I think it would be helpful.


DR. HYDE:  Doris, please?


MS. HAUSSER:  It's not a complete answer, Maurice, I admit.  But it goes back to something Pat alluded to.  And that is the notion of developing people.


And I think particularly with some of the kinds of workforces that the Department has, some of its subcomponent workforces, there is going to be human capital strategies where you're going to buy the talent, you're going to select for the sort of skills being there.  And there's going to be other kinds of work where you have to build the talent.  And in our world of competitive sourcing, there is going to be some places where you're going to lease the talent.


And I think it's going to take almost a strategic approach to what is the most effective way of ensuring that this talent is available to get the mission accomplished.  And were in the process, the technologies are changing, what the human capital needs are going to be are changing.  So I think on balance it argues for a flexible approach to--


If you take a buy strategy that I'm going to create good exams for the kinds of talents I need; and that's doable, and there is not a very esoteric set of agriculture quarantine laws to be learned once you hit the job, and you really can't buy that talent on the street, then probably a fairly short probationary period would make sense.


But when you do have some of these more elaborate, I'm going to have to build the capacity to apply this complex regulatory structure, the prospect of really only determining later in the build process that the capacity isn't there I think needs to be at least available.


On the other hand, I'm in favor of the flexibility that says it doesn't necessarily need to take you a year to determine whether someone who is filing materials alphabetically knows the alphabet.  You can probably figure that out much more directly.


So I think it's kind of situational approach.


DR. HYDE:  John, a comment?


MR. GAGE:  Yeah.  Just about add a little practicality into this thing.  I mean this is not a perfect world for the people here at OPM.  We have INS agents who are flying solo within a few months of being hired, because of understaffing.  And they are asked to go out there and do the job.  And I don't see what attractiveness it would be for a new employee, whom you are trying to recruit, and then say, "By the way, you're not really hired until four years down the road."  That's not an attractive piece of personnel policy to me.


DR. HYDE:  Thank you, John.  Please, Michael?  And then--


CHIEF DORSEY:  I would not propose an extended period of probation.  What I was proposing was a period of probation after formal training.  I agree with the statements that you should be able to tell whether somebody is capable of performing in your organization within a year after they get there.  But there are some of our jobs where they don't get there right away.


There are some of our jobs where they're in formal training somewhere else for a while.  And that was what I was talking about in terms of the year starting after that training.  You can't evaluate a person, and their suitability and competency to fit into your organization and whether they can do the job until they get there.  That's what I was talking about.


DR. HYDE:  Commissioner Bonner?


UNDERSECRETARY BONNER:  Let me just not talk about what the past situation is, but sort of looking forward, in terms of the issue that Professor McTigue raised.


And that is well, first of all, when you're bringing on let's say a new CBP inspectional officer, as we're starting to do, there is a period of time that they're going to be actually in the port for a short period of time, maybe three or four weeks.  And then they're going to go to basic inspectional training.  And that's three months training that they're going to receive at FLETSI [ph].


And then they'll report out to their port of entry to begin essentially both some classroom and on-the-job training for a period of time.  I expect that during the first year that they will acquire the knowledge and competency to perform the inspectional function at primary, for example, for just about any purpose, whether that's Customs or historic Customs purpose, or Immigration purpose, or even they will have some ability to discharge the primary function for agricultural protection missions.  Or all of these things.  They'll have a certain level of skills and knowledge within about a year.


But they're not going to be fully functional, let's say, to perform what I would call sophisticated anti-terrorism or even secondary inspection.  That takes more time, and it literally may take a period of training and testing and

on-the-job and that sort of thing, of at least a couple of years, I would expect, before you could say that this person is going to be capable of doing the job, and ultimately progressing to the journeyman level.


So I don't think it's axiomatic that within a year you do know.


And it's hard to say where you draw the line here.  I don't think this is an easy question.  I mean in a way we're also talking about when do legal rights vest?  Because it's not just who is covered, but whoever is covered--presumably under most options there is going to be an appellate process to the MSPB or the like.


So, at least there are going to be I think categories of job within the Department of Homeland Security and Customs and Border Protection where you genuinely will not fully know whether that person is going to be fully capable to discharge all of the functions and missions that you need that person to discharge, just after one year.


And so, when is that?  I mean I would join the group here to say that we ought to have, if you want to call it a probationary period, that is at least coextensive with the period of time that it takes to have somebody for which you can make that judgment that they are competent, they have acquired or you can see that they are going to acquire the skills and knowledge that they need to perform the function.  And there's a lot of skills and knowledge that needs to be acquired.


DR. HYDE:  Thank you.  Michael?


MR. RANDALL:  Okay.  Why should people still in their training period after one year be deprived of the right not to be treated arbitrarily?  And I mean discharged without any appeal rights.


I mean a lot of this discussion has been couched in all the management requirement, it's management's investment.  What about the employee's investment?  An agency cannot do without it's employees.  Try to explain, I worked for somebody for one year and 364 days, and then without a reason, they just said, "See you later, adios."


There does not have to be a connection between the probationary period and an employee's right to be insulated from arbitrary employee action.  It should go through a process.  There should be an explanation.


DR. HYDE:  Steve?


MR. COHEN:  If I might.  I think the statements that were made about, and Bob said it very well when he was talking about, and there have been situations where an individual is on a

one-year probationary period, and you know, 360 days into it, he or she is advised that they're being let go.


Frankly, I think typically that's unconscionable, because what it reflects is exactly what you described, Bob.  And that is a breakdown on the part of management.  Typically.  Not always, but typically.  And if indeed there is a longer probationary period for the reasons that Judge Bonner stated, and others, that I find frankly compelling, then I think that that puts yet a greater burden and responsibility on the supervisor and the manager to be fair; to be always cognizant of the interests and the rights of the employee, to assure that there is in fact the coaching that is necessary, the opportunity to give that individual to know where he or she is perhaps not measuring up, and making sure that there is that equity that you're talking about.


But to assume that when a person is in a training period, and the training period exceeds the year or whatever, that that will automatically provide an opportunity for the supervisor or the manager to accurately and adequately evaluate whether or not that person will in fact be an acceptable employee, I think is a faulty assumption.


And with all due respect, John, I don't think that OPM, regardless of how you might feel, I don't think that we're looking for the perfect world.  I think what we're looking for is an opportunity to recognize that there are differences in this world, there are realities that may pertain to a department such as DHS, that might not pertain in other types of situations, that require the types of flexibilities that I think we hear many people talking about.


DR. HYDE:  Maurice, you wanted to comment.


DR. McTIGUE:  Thank you for the explanations, because they certainly help me with understanding exactly what you're thinking.


Yesterday at the very beginning we started to talk about some of the values that need to permeate the system if it's going to achieve the objectives that we have for it.  And one of those values is fairness.  I can certainly understand a probationary period that would say to me when I signed on for the job that we expect you to complete your degree in this kind of engineering to be able to do that task.  And if didn't manage to complete the degree, then I wasn't going to get the job.


But I do think that right up front there has to be something that's very clear and specific with the employee that says that to be able to fulfill this position that you're being employed for now, the training period is going to take 2-1/2 years, and require you to attain these goals.  I don't feel uncomfortable about that.  But an ad hoc provision that says that we can arbitrarily decide to extent probationary periods, even for very core activities, I think is basically unfair, and would not be in the best interests of the policies that we're trying to put together at the moment.


DR. HYDE:  John?


MR. GAGE:  Yeah.  I just want to, you know, there are some situations going on now that I don't know if they're abusive.  They're awful strange.  I imagine it's because of some FTE thing.  But you're hiring adjudicators on a four-year term.  These guys are given full training, learn the job, and can be let go at any time.


And there was one sad case, a guy, good worker, there two or three years and has a heart attack.  Recovers, comes back to work.  Still doing a good job.  Bam!  Upon the anniversary date of his four year his term wasn't renewed.  Usually they convert them to permanent after that four year.


Now, if even then if they would convert them to permanent, then have another two year what do we call those things, probationary period, there is six years of a guy's career which he has no rights.


So there is some gaming this process here, that I'm hearing.  I understand what Judge Bonner says about, you know, going into class and coming out and getting a fair shot at them.  But, you know, when you talk about developmental period and all that, that sounds like gaming the process, and I don't think it's really a valid reason to give somebody their basic rights.


DR. HYDE:  Bob?  One more and then I'm going to get onto appeals.


PROFESSOR TOBIAS:  Judge Bonner, I would suggest that once a person goes to FLETSI, they come back to the port, and they're working for nine months or eight months.  And as you suggest, they're doing primary, and maybe they're working with someone else on secondary.  All of that's true.


But this is what I believe, that you need not the person who is just going to get by.  You don't want the person on that job who is sliding by, barely acceptable.  You shouldn't be investing one single dollar in a person who is sliding by.  They ought be off the roles, and you ought be getting somebody else on the roles who is going to be performing at the top.  Not in the middle.  Not at the bottom.  Those are off the roles.


And I think you ought make those decisions earlier, rather than later.  Not whether they just get by, after they've learned to go solo and secondary.  So I think there's a business decision, a business case to be made that decisions are made after one year, not after two years.  Because it's an unwise investment.


UNDERSECRETARY BONNER:  May I just respond?


DR. HYDE:  Please.


UNDERSECRETARY BONNER:  First of all, I agree with you, that there is a really, it's a management imperative to weed out as quickly as management can the people that aren't going to cut it, and aren't going to make it.  And I think there's a responsibility to do that.  So I agree with you.


I also think it's worth pointing out that even under the current system, we are talking about a relatively small number of employees that are in the probationary period, that are let go during the probationary period.  We're not talking about a large number here, nor do I think that number would be particularly exponentially larger, let's say if we went to a two-year probationary period.


But you can get management I guess what I would say is laziness in terms of if you've got two years, waiting for two years, and you shouldn't do that.  I couldn't agree with you more, and somehow if there were a way to discipline ourselves so that we had a longer period, that we wouldn't wait until the end of the period to exercise the authority, I would be in favor of such a system.


But the third point is, and it's a little bit difficult to come to grips with, but it goes back to Director Basham's point.  And that is that you are talking about competencies and skills that have to be acquired, and you don't acquire all of them within the first 12 months.  And certainly as we envision the Customs and Border Protection inspectional officer, I don't think you are going to acquire the knowledge and skills that you're going to need in 12 months.


But beyond that, there is something else too, when you're in a secondary inspection, and you're leading that secondary.  First of all, it's like any other law enforcement position.  It's a position of extraordinary power and authority over citizens and non-citizens that are passing into our country.


And sometimes, I'm just going to tell you that, and this isn't a competency issue, but I would say the worst manifestations of the power and authority that comes with the badge and the uniform and the gun can develop.  And we're talking about in an incredible fraction of the total workforce.  But, sometimes you don't always see that in the first year.


And so I'm just saying that I agree with you that we ought to move promptly when we do see something, but I think on balance, we ought to have a system that just doesn't say at the end of the one year, you've either acted or you haven't acted.  I think we need a somewhat marginally longer period of time.


PROFESSOR TOBIAS:  And for those small number that you just described, then fire them.  But don't put in limbo the 99 percent or the 99.5 percent who don't fall into that category.  That's the real issue.  Are you going to make the decision on the 99.5 percent of the folks who are going to make it and are going to be excellent, and are not going to be at risk, and you're going to say, "You're on board here, folks,"; because you might have .1 percent who turn out bad, you still have the ability, the opportunity to discharge those folks and make it stick.


UNDERSECRETARY LOY:  Well, you do, but of course you would have to, once the rights have vested, I mean it's not just giving the reason, it's essentially engaging in a form of adjudication that can take a fairly long period of time to sort out.  So that's the balance here.


And look, you could say, "Look, we want full employee appeal rights in the MSPB to vest, you know, two days after you're employed by the federal government.  I don't think so.


So, it's the question of getting this right.  In terms of what's the right amount of time you need to make this evaluation and this decision without the full panoply of essentially a litigation and merit system protection board appeal and the tremendous--by the way, let's not kid ourselves here, we're talking about a significant investment of time and effort.  You know, it's worthy if we decide that it's worthy.  But you're talking about a significant investment of time and effort to litigate things through the MSPB.


And by the way, it's a process, that is another issue we'll get to.  But it takes a long time, and frankly a process that ultimately where it's not even the question of whether or not the misconduct was committed, or a pattern of misconduct.  You know, sometimes the penalties don't stick, and the person's back on the payroll, because the MSPB decides that they thought the penalty was too severe for the misconduct.


So, that's another issue, by the way, we need to address.


But the question is at what point are we going to trigger those rights and processes.


PROFESSOR TOBIAS:  And I would just add, notwithstanding my colleague here, who's threatening--


DR. HYDE:  You've got ten seconds.


PROFESSOR TOBIAS:  To turn off my microphone.  This is not the democracy convention, Al.


[Laughter.]


PROFESSOR TOBIAS:  That in thinking about the appeals to the MSPB, and we are going to talk about in a minute--


DR. HYDE:  Right now.


PROFESSOR TOBIAS:  But the question is, it seems to me, what is the organizational impact of one decision versus the other?  Is the organizational cost in its worst possible light, that is, "I have to appeal on employee appeals to the MSPB," as opposed to the uncertainty in the work place for the 99.5 percent of the folks who are going to make it.


DR. HYDE:  Ralph?  And then Bernie Rosen wants to make a comment.  And then--


DIRECTOR BASHAM:  I'd like to follow-up on Commissioner Bonner's comment that, first of all, every person we hire, whether it's in the Secret Service or wherever it may be, we want that person to succeed, and we put a tremendous amount of investment into training and preparing that person to be successful.


But we do find that until challenged, truly challenged, and that challenge may not come in the first year, the first two years; in terms of at least the Secret Service's mission, that challenge may not come until a later point in time; and so therefore for us to have that option, which we are given, we do have accepted service, to be able to make a determination as to whether that person has matured, to the point where we are prepared to give that individual a weapon and release that individual to take away your rights of property and freedom, I would think that we would all want additional time to be able to make the determination as to whether we want to give them that power.


So I stand and support more lengthy probationary periods for us to be able to make those determinations.


DR. HYDE:  Bernie?


MR. ROSEN:  In times of shortages and difficulty in both recruiting and retaining outstanding people, is there some overriding benefit of affirming the probationary period as being completed at an earlier date, rather than a later date, in terms of not losing first-rate people to other employers?  What do you think, Judge Bonner?


UNDERSECRETARY BONNER:  I haven't seen any data that would justify that.  I mean there's a question here what the trade-offs are.  But you know, I think that first of all, I'm happy to say that we are able to recruit and hire very good, very dedicated, very capable people that appear to be extremely well motivated to undertake the jobs.


By the way, I'd be happy to look at some data, if somebody has some.


But I don't think that the attrition rate, one way or the other, let's say, is significantly impacted with whether or not there's a one-year or two-year probationary period.  Or that it would be significantly improved in terms of recruiting and retaining, if you reduced it to six months.


But if there is some data out there, I'd be interested in taking a look at it.


DR. HYDE:  Can we go to the appeals process, to take a look at the options, the features in terms of replacing MSPB with an internal, with a DSH panel of some kind?  John started this, on the record.  Commissioner Bonner has sort of thrown it into play.  What are your views on this?  Where are you on terms of the whole adjudicator and appellate process?


Please, Michael.


CHIEF DORSEY:  I think there has to be some level of MSPB involvement.  Some outside appeal process.  I don't think it's credible for DHS to completely eliminate any kind of outside review or outside appeal process.  So I do think there is a role for that MSPB.  What that level is, whether it's the current level, slightly higher level, I'm not qualified to say at this moment.


But I do think there has to be some level of involvement by an outside entity for the credibility of the Department.


DR. HYDE:  Thank you, Michael.  Please, Ron, and then Colleen.


MR. SANDERS:  I know this will come as a surprise.  But I'll harken back to the comments that I made this morning about a mechanism for review that puts DHS's mission first.  As it reviews whatever the appeal coverage may be.


And I think there are various options that we've seen, to include what amounts to the chain of command.


We've talked a little bit about these bright-line offenses, these deadly sins.  And maybe it would be useful, and I know Colleen will want to weigh in on this too.  You know, we had some experience with those in the Internal Revenue Service, and John asked for a couple of examples.  I can think of three that would rise to the level of, you know, bright-line offense mandatory termination.


And in saying that, I might add that even with the IRS mechanism, there is still a provision for A, the adjudication of fact.  Did it really occur?  If it did, you're fired.  Or B, it did allow the head of the agency, in this case the Commissioner of IRS, to mitigate, and he set up an internal mechanism that seemed to eventually acquire some credibility with the IRS workforce to review and take mitigation actions.  But in terms of the sins themselves, release of classified information, the breech of a security protocol that somehow violates the integrity of the border, or the example that John Gage gave about a screener, I guess I would err on the side of a screener who where the protocol says under these circumstances you wand the person, and the screener doesn't, and the screener knew the procedure and didn't, that's a deadly sin.


And then lastly, any sort of breech of security.  Again, I'm not being very articulate here, and I'll let the mission folks fill in the blanks.  But the example we heard this morning, the roads on the Canadian-US border.  And if somebody says "Go man that road, you guard it," and the person doesn't, that's just not being AWOL.  That's something far more important.


And again, if we can let the mission folks use mission terms.  But those are the kinds of examples I think that are pretty bright line and deserve extraordinary action on the part or the agency.


DR. HYDE:  Colleen?


MS. KELLEY:  Well, I lost my train of thought with that list.  Because I have to say that list ran such a wide range, that I can't imagine what doesn't fall in the middle.  I mean you had me on releasing classified information; I was with you.


[Laughter.]


MS. KELLEY:  Then you got to I knew the procedure and didn't do it, and I'm fired.  I think you'd be in a constant state of hiring.  I mean you know people are human and they make mistakes.  Jeez.


Anyway, so clearly, not knowing what the list was was a problem for me.  Knowing now what Ron thinks the list is as serious a problem for me.  And I will tell you from our experience with the IRS, which I do have with these deadly sins.  You know, there are things about the way the IRS did this that we were not sure how the process would play out when they were given the authority under the statute.


And but for Commissioner's Rozoti's [ph] implementation of it, and his commitment to making sure the facts were there, and using his mitigation authority, the results would have been, and continue to have the potential to be, totally inappropriate for employees.


MR.          :  --


MS. KELLEY:  Arbitrary and capricious.  Thank you very much.  For employees.


But even with that said, there are employees who have been fired under the IRS deadly sins, that had they had an appeal right to a third party, and the facts in those cases had been put forth, I believe that they would not have been terminated.  Would they have been disciplined, perhaps?  Yes.


Did it rise to the level of termination?  I think all things considered, that most reasonable people would say no.  But because of that language that gave the IRS that authority, there have been in my view, inappropriate actions taken.  Even though, as I said, it could have been a lot worse, but for the Commissioner's process that he put in place.


Now, because I got sidetracked on the list from my fellow member here, let me just say that my interest is that employees have to be allowed to appeal final agency decisions to an independent adjudicator.  Whether that is an arbitrator, as the potential exists today, or the MSPB, or this independent internal panel that we spoke about this morning, that would have an appointee by the Secretary, an appointee by the unions, and a jointly appointed.  That would be okay too.  Whatever the process is.  But there has to be some kind of a mechanism for an appeal.


And those decisions would need to be subject to judicial review for matters of law, of course, arbitrary, capricious, and matters of law.


Those are critical issues for employees for any kind of a system for them to believe that they do have a due process.  That would be necessary.


DR. HYDE:  Thank you, Colleen.  And Pete, you want to comment?  And then Doris wants to go.


MR. SMITH:  Just a quick a here.  Is the issue really the fact that they'd have an appeal, or from management's perspective is it the time that the appeal takes and the way the process ties up things?


MR. SANDERS:  I think time has something to do with it, and we'll talk a little bit about that.  There are some options that address that.


I think also it's the complexity of the process.  You know, the Merit Systems Protection Board, for example, has a how many? four or five part test for theft.  And it's become very, very legalistic, and it is not written for the users, for the front-line manager and the front-line employee, or for the Department, for that matter. It's written for the appellate courts.


And I think the complexity of it, the overreaching legalism of it, I think that's also part of the issue.


MR. SMITH:  Just as an outside observer, not having been involved with this process, listening to what Colleen just said, about, you know, employees ought to have a appeal if they're let go sounds awfully reasonable.  Listening to a number of managers I've talked to, going through this process, the complexity and the time involved, it sounds like something you'd really like to avoid, and sometimes operates in a pretty ridiculous way.


Therefore, maybe the thing to do is to focus this discussion on those aspects of the options that deal with sharpening up and focusing the time in the process.


DR. HYDE:  Doris?


MS. HAUSSER:  I want to preface this by first of all taking note of the dedication of the employees of Homeland Security.  What I'm about to say in no way is intended to impugn that at all.


But I think Homeland Security and its employees might be considered the Hebrew National of the federal government.  In a way, they have to meet a higher standard.


There is an accountability because of the consequence of error, with the kinds of issues they deal with that is bit different than most other federal organizations.  And I think that that perhaps higher standard is something where the Congress saw and gave the opportunity for the Department to establish some accountability mechanisms that might be a little different, to take into account that consequence of error and the public interest and the obligation to the public of asserting that accountability.


DR. HYDE:  Maurice, a comment?  And then back to John.


DR. McTIGUE:  Thank you.


I think there's certainly merit to the comment that Colleen made that somebody should not be dismissed without due process, particularly if they weren't really deserving of being dismissed.


But it seems to me that there's something of a Solomon case here, and on the other side of it, somebody who poses a real danger or threat in this organization, should be able to be terminated.  Somebody who with callous disregard places the public safety at risk is somebody who should certainly be terminated.


So we have to balance between the two.  Who are people there because of their conduct or their behavior, we think pose a real risk of letting through into the United States dangerous materials, dangerous people, or for allowing somebody to get onto an airplane with a weapon of some kind, should certainly be able to be summarily dismissed.


Here's the thing I have a little bit of difficulty with.  It seems to me in understanding what I do of the human resources policies at the moment, that termination of an unsatisfactory employee is not that difficult, if somebody uses the procedures that are available to them.  And to what extent do the current procedures not meet the circumstances that DHS would place in those cases where you have somebody who poses a threat?  And in which of these options do we get procedures that would allow us to deal with that case of somebody who does pose a threat and should certainly be summarily removed?


DR. HYDE:  John?


MR. GAGE:  In arbitration, the mission of that Agency on a termination case would automatically be before that arbitrator.  The standard would automatically be higher, because what the employee did was contrary to the mission of the Agency, which is already important.  So that is already there.


But when we hear arguments of

complexity--and I don't know Colleen, are we winning a lot of MSPB cases lately?  I haven't seen it.


MS. KELLEY:  I think the numbers are about 20 percent for us and 80 percent against us, John.


PROFESSOR TOBIAS:  Just to correct the record there, Ms. Kelley, it's 95 percent against you and 5 percent of the cases were reversed.  Those were just numbers that were put out by the MSPB last week.  95 and 5.


MR. GAGE:  I didn't have that planned, either.  And that was good.


DR. HYDE:  How many cases don't go?


MS. KELLEY:  And how many cases won't go to an arbitrator or an independent third-party panel, Rob.  That's the point.  That there needs to be a process for when it's appropriate to go somewhere when the employee chooses.


I'm sorry, John, I interrupted you.


MR. GAGE:  No, go ahead, Colleen. Go ahead.


DR. HYDE:  No, no.  Back to you, John.


MR. GAGE:  All right.  Well the point is that again we get to this situation because of people aren't comfortable with the process, that they want to take away rights.  And that is not the connection that needs to be made here.


We, and I hope I'm speaking for Colleen, certainly want to reduce the delay and want to make justice quicker on the work site.  I mean this is not something that we're going to run away from.


And I think we can make offers that would really accomplish that.  But to get into and take away basic rights of employees, what this does to the people out there, and I'll tell you the employees that I've seen, and I've been around, they're pretty shell-shocked.


I think to come out and tell people that they would no longer have these basic rights is not a way to instill friends and motivate people.  And I think that coming out to folks and saying, "Hey, we're going to try these new changes, we need your support, and there is that checks and balances of appeal rights" would go a long way to restoring the type of morale that we should have in this agency, in this Department.


DR. HYDE:  Before I go back to Ron and Steve, I have one question of clarification for you, John.  Colleen put on the table three different types of possibilities for this independent appeal.  Are you in the same place as she's at with regard to what those options are?  Or are you just not for MSBP?


MR. GAGE:  I like arbitration, actually.  I will go with Colleen's suggestion on this thing.  I get a little nervous about building the bureaucracy inside the agency.  And I think contracting that out to arbitrators is the cheaper and better way to go.  But, yes, I support Colleen's position.


DR. HYDE:  So you're on record as supporting contracting out.  That's good, John.


[Laughter.]


MR. SANDERS:  I'm going to add that to my list.


[Laughter.]


DR. HYDE:  I think Steve, I'm giving Steve the floor and then we're going to you, Ron.  I apologize, John.


MR. COHEN:  Just a quick one, if I might.


Colleen, I'd like to add, just so that we can make sure we fully understand your position on this matter.  When you're talking about the panel, for example, within the Department, or whatever the third party might be, assuming that the agency indeed makes its case whatever that case may be, should that panel, or should that third party have the opportunity to mitigate the penalty, in your view?


MS. KELLEY:  Sure.


But let me also go back to this issue of why we're even suggesting the panel.  My first preference is a third-party arbitrator.  I think that that process has served everyone very well over the years.


MSPB, of course, is in the loop because it's a statutory opportunity, and so we would go with that if we needed to.  We created the concept of what we're calling a personnel review board, and calling it an internal panel appointed one by the Secretary, one by the unions, and one jointly, in response to the Department's ongoing identification of an interest in have an internal process.


That's the only reason that we even suggested this panel, was in response to what we heard from the Department.


Other than that, we are just fine with the arbitration choice that employees have today.


DR. HYDE:  Ron.


MR. SANDERS:  Let me suggest a three-step process, two steps of which I think we may have some general agreement on.  At least I think I heard this.


At least for a certain category of cases, we can work on the definitions.  But in those cases that have some impact on Homeland Security.


Very, very short notice.  I think we've all agreed that due process requires notice and an employee's right to reply.  But right now it's extended, and I think there are certain cases where it needs to be truncated, minimum, 24 or 48 hours:  "Here is what you did.  Tell me your side.  If we still believe you did what you did, and it does have those implications, this test, then you're gone."


In terms of the review, I'll talk for a minute about my own sense of an appeals process, particularly for these kinds of cases.  Set that aside.


In terms of review, I think I heard John say that the third parties today would defer to the agency when it makes this kind of determination that there is some kind of Homeland Security impact.  I don't know whether they do that today, but I certainly think they ought to do that tomorrow; that not unlike our discussion this morning, when the agency makes in good faith that sort of declaration, because, you know:  In this case under these circumstances, this offense had this effect of Homeland Security.  And it may be that in another set of circumstances it doesn't.  That's why the deadly sins are so difficult to articulate.  That call ought to be given deference.  It's the agency's call; it shouldn't be subject to review.


Now the third part, I think I know where at least our union colleagues are coming from.  But again, in particular for those kinds of cases that have some kind of Homeland Security impact--and I'm defining that pretty broadly, in case that's not patently obvious to everybody--then there needs to be some review that takes the DHS mission as paramount.  That's the default.  Make sure that mission is protected.  And some sort of internal review process I believe is the only one, however it's constituted, I believe is the only one that really would have that as its overarching purpose.


DR. HYDE:  John, do you want to comment quickly and then Ralph--


MR. GAGE:  Yes I do.


DR. HYDE:  Ralph has been trying to get in for three minutes here.


MR. GAGE:  You know, again, it's OPM talking about the undefinable.  I mean that is such a dilution of rights.  And I think the law, I mean it demanded that we come up with a swifter process. And now I see that all translated into new arbitration standards, and deadly sins, and just an evaporation of existing due process and employee rights.


And I think we ought to get back on what Pete said, and talk about a short, swift process that we can live with.


DR. HYDE:  Point taken.  Ralph.


DIRECTOR BASHAM:  Just a point of clarification, John.


Well, first of all, I don't believe in a deadly sins list.  I think each case should be weighed on its own merits, based upon the circumstances.


But, so that I understand, are you suggesting that under no circumstances, and Colleen I heard you make the comment about divulging classified information, top secret information, are there circumstances where you agree that the event is so egregious that that individual should be summarily dismissed without the right of appeal?  Or are you suggesting that the basic rights of due process should be applied across the board?


MR. GAGE:  I half agree with you.  I think it happens now.  Fire people, sure.  If people are doing something that jeopardizes an airplane, you know, yeah, you fire him.  You get him off the job.  Now whether there is an appeal process that they can dispute that later, what do you care?  They're off the job.  The mission of the Agency is satisfied.  So, yes, I would say that I believe in getting them out of there quickly if it's an egregious offense.


But I really can't see that then you'd do away with their right of appeal.  I mean it's just too much of a temptation for everything to be an egregious offense, and no appeal.


DR. HYDE:  Colleen?


MS. KELLEY:  Yes.  I was agree with a summary removal, with no appeal process, or a 24-48 hour would be looked at very, very closely and scrutinized for questions of due process.  I mean your ability, your authority to remove somebody from the work place today, it exists today.  As I understand it, the part that you'd like to change is you don't want to have to pay them for the time frame that's on the books right now.


But you can remove them from the work place today.  And I don't think you heard anybody here saying that you can't or shouldn't have the right to do it.  But to say there is no due process, no appeal, because there can be facts that are missing, misinformation.  And in some cases actually there are months leading up to this where information is being gathered by the Agency, unbeknownst to the employee, and so there's not even a notice or response time, or anything, that's being given in those situations.  And I know we haven't talked about the specifics of the time frames.


But you're right to remove them from the work place exists today.


DIRECTOR BASHAM:  And would that apply to any probationary period as well?  I mean would you also see that the right of appeal would exist within a probationary period?


MS. KELLEY:  Well, today it doesn't, of course.  One of the issues we had considered, and is actually in one of the options, is if there is a move towards increasing probationary periods, a way to offset, that is to provide a notice and reply period, as well as some kind of an appeal process to probationers, if you see this need to extend the probationary period.  You know, that's an option, and it's included in one of the options.


DR. HYDE:  You raised time frames.  Let's talk about that quickly, because we're running out of time on this.  Where are you in time frames?  Going back to Pete's suggestion about what could be done to tighten this up to move it.  Perspectives?


MS. PEREZ:  I have a question of Colleen.  This morning you suggested a 45-day time frame for mid-term or issues that come up during, and then six months for the full bargaining.  Where are you basing the times?  Is that based on some kind of history?  I didn't know if there some history, where 45 days is a time frame that you had some experience as being optimum.


MS. KELLEY:  Well, we do an awful lot of mid-term bargaining.  And looking at what is a reasonable time to get the information that's required to do the bargaining.  Forty-five days seemed like a time frame that would allow for the process.


In a term agreement process, we have negotiated with agencies, expedited processes that go from exchanging proposals to full resolution, with the assistance of a mediator-arbitrator, I would add.  And in the six-month period.  And that doesn't mean bargaining every week.  It means, you know, building a schedule within that six-month period.


And very often, as John had also said this morning, many agreements that NTEU has signed in term agreements did not require the assistance of the mediator-arbitrator, because we were able to do it together.


MS. PEREZ:  So six months is considered a short period of time?


MS. KELLEY:  It is, compared to some things.


MS. PEREZ:  Okay.


MS. KELLEY:  I'm sure to some you still think that's long.


MS. PEREZ:  Okay.


MS. KELLEY:  But you know, that's what we put out there as a fixed time, because today there are no fixed, depending on individual ground rules in each situation with each agency.


MS. PEREZ:  Thanks, Colleen.


DR. HYDE:  John, where are you?


MR. GAGE:  Yeah.  I'd just like to comment on that.  And I think everybody is getting the wrong impression of mid-term bargaining.  I mean, we have mid-term bargaining teams that will come together, and they might handle five, six, seven issues.  You know, bam, bam, bam, bam.  Just like that.


We have an outside limit in most of our contracts that's seven days.


And I think you look at every mid-term bargaining like it's going to be this colossal struggle.  In my experience, they have been where we have sophisticated labor management relationships, these are exchanges of information, deciding on how something is going to be done.  Thank you very much.  Let's have lunch.


So, I don't think you ought to look at it as this adversarial type of relationship.  It's more doing business and having the employee participation.


MS. KELLEY:  And I would just add too.  Someone just reminded me, which I should have thought of.  Very often it's not the unions that are dragging out the time frame to conclude bargaining.  I can actually think, now that I'm focused on this, I can think of notices we've received from agencies 12 and 15 months ago of notice of a change they want to make, and they still are not prepared to come to a table to do the bargaining.  And it was their proposed change, not NTEU's.


So it's not just one party.  I think it depends on that issue and the situation and the relationship.  So it was just an effort to lay out something that was fixed for those who had a need to see that.


MS. PEREZ:  --


MS. KELLEY:  Depending on the terms of your term agreement, it may be defined.  And if not, then it depends on the ground rules done for the mid-term issues.  Yes.


DR. HYDE:  Rob?


UNDERSECRETARY BONNER:  I want to go back just to speeding up the process for purposes of the action based upon misconduct that has appellate rights attached to it.  And to say that first of all, we do have to have a faster system for resolving these things, than we have right now.  Because it does take far too long to get a resolution ultimately of whether the discipline that was imposed was warranted, whether it's going to be overturned by the MSPB or through the arbitration process.


And frankly, I would just like to ask just a question.  When you gave that 95/5 percent figure, whether the 5 percent included those instances where the MSPB did not reverse, but mitigated the punishment.  Does it?


PROFESSOR TOBIAS:  Yes.


UNDERSECRETARY BONNER:  Okay.


In any event, we also need one system. Right now we have multiple systems where you can elect to go MSPB, or you can elect to grieve and arbitrate.  And we ought to have one system.  The notice period, whatever else we can say I think can be reduced.  It's right now 30 days by law between the time notice is given with respect to potential adverse action, and before you can take the action doesn't have to be 30 days, that certainly could be shortened in my judgment and ought to be shortened.


And then there is the deadly sin issue.  Let me just weigh in on that for a moment, because I disagree somewhat with my distinguished colleague, Director Basham, on this.  I do think that there are some deadly sins.  Now, leaving aside the question of due process and an independent adjudicative body.  I mean that's a separate issue in my mind.  I think there are some pretty good arguments that have been put forward that there ought to be some sort of an adjudicative process by some third party, whether that's MSPB or someone else.


But leaving that issue aside, there ought to be some deadly sins for which you can take fairly expeditious action, and that they do warrant essentially termination.


And just to indicate one that is really kind of fundamental, I think, to an agency that has responsibility for very important decisions of admissibility and what gets into our country, it seems to me that if you have--now assuming that the facts are determined, but that you have an employee that has accepted money or a thing of substantial value for or because of some official act that person performed, if that's happened, I mean that should be finito.  That's a deadly sin.


And it has to be, particularly if you're talking about a border agency, because of just the issues.  And by the way, I mean no aspersion to our employees, because 99.99 percent of them are straight and dedicated and committed, and honest and determined.  But you have to preserve the integrity of the agency, particularly a border agency.  So that has to be, in my judgment, a deadly sin, that there can only be one possible discipline, and that's termination.  If the facts are there.


Now, sometimes there needs to be an appropriate adjudicator of those facts.  And we might disagree, by the way, who or what panel that should be, or whether it should be the MSPB or some other kind of independent panel.  But--


DR. HYDE:  John, a quick comment and then

--Pete.


MR. GAGE:  I think what you're talking about, Judge, is a table of penalties.  And many contracts have tables of penalties that the parties agree, going in, these are deadly.  You do this, you will receive a termination.  And I think more and more contracts are going that way.


So a table of penalties, though, should not be confused with restricting people's rights under the law.  They still have a right to appeal.  But you have the right on a prescribed table or penalties to move quickly and pretty deadly on it.


So those things I don't think you'll find a lot of opposition to us, if we would sit down one day and do a contract.  But I don't believe that the law is a place for that type of arrangement.


DR. HYDE:  Pete?


MR. SMITH:  I just want say quickly that I think you two are mostly in agreement in terms of what I've just heard there, that you want to move quickly if there's some serious misconduct.  And you also want the right of appeal, just to make sure the facts are correct, and so on and so forth.


The other point I was going to make is:  Don't lose sight of the fact that a speedier, more efficient appeals process is in everybody's best interest, including any employee against whom there has been an adverse action.


If it was a long action, better for that person to know it.  Right?  If it was a right action, the better for them to find out that the adjudicator or whoever it is feels it's the right action, and then get on with life.  So, it's not a one versus the other thing.  It's in everyone's interest.


DR. HYDE:  Admiral Loy?


UNDERSECRETARY LOY:  Thanks.


Just to go back to, if we're taking sides between Ralph and Rob on this one, I'm with Rob.


[Laughter.]


UNDERSECRETARY LOY:  The notion of how it's developed, with respect to John's commentary, I think is a very good discussion for us to have, in terms of whether it's in the law or whether it's a negotiated sort of list of things, as sort of part of a process.


But there's a couple of things that I think are very fundamental here.  And they've been passed around, but I think focusing on them is important.


One.  The stakes are enormously high with respect to the mission conversation that we've heard from most of us who find ourselves in these positions associated with literally the security of the country at stake.  You know, I don't like the phrase, "deadly sins," because there's an inference there that there's literally about no pulse any more, or whatever.  But what is important is the stakes are high, and whether it's a callous disregard or frankly almost any disregard for the public well-being that gets played out in the behavior of whatever this employee set might be.


For example, to pick up just quickly, John, on the example you gave with respect to the screener, to the degree that screener played out the SOP and then was the one burdened by the supervisor who did not attend to his or her responsibilities, that's wrong.  At the other end of the day, that's wrong.


And just as a matter of record, I have directed both the area director and the new FSD to look into that.


But aside from that for the moment, the notion, for example, of a screener who has failed to demonstrate operational capability after they have been the beneficiary of remedial training, when it was found to be something that was necessary for that screener; in other words, I wouldn't put that in the deadly sin category, when we're talking about murder, rape, et cetera; but I would say that if the screener can't demonstrate the capacity to do their job, that screener has no business continuing in the position that

would--it's not his or her callous disregard for the public's well-being, but it is the public's well-being not being served because the screener is not able to demonstrate the capabilities to deal with that.


Falsification of records.  Knowing what the SOP is, for example, in terms of making sure your equipment is operational, and, you know, knowingly pressing on with portraying your responsibilities, when you know the equipment that you're responsible for is not working the way it ought to.


I mean, there's a list of stuff that can become, in my mind, absolutely reasons for termination.  Let's not worry about calling them deadly sins or not.  That must be dealt with because the stakes are so high with respect to many of these positions in this new Department.


And then that whole discussion and everything that we've really been talking about here for the last hour or so, is at that end of the spectrum when we're really seeing the requirement, or potentially seeing the requirement for an engagement process where it's been found to be egregious, and needs to be dealt with in any of the ways we've contemplated it.


I'd like to get just back and reinforce one more time my comment earlier in the day that where it is possible for us to ADR these things at the lowest level in all of our respective organizations, including the investment of leadership in both stewards and managers, that would help us be able to do that, we should not lose focus on that; and as part of our path forward, challenge the team that inherits whatever we are completed with tomorrow to make sure at that lower level in the organization we're providing the investment and the skill sets necessary to help that be done.


One of the ways to connect, and I love Pat's comment earlier about thinking back about the kinds of things were talking about yesterday, one of the things we talked about yesterday was this notion of a package of things along the six fundamental axes that we've dealt with in the last two days, knowing full well that some of these things may be done very quickly, and some of them may take us a year or 18 months, or whatever the case might be to get to that desired state thing that we want to at the other end of the day.  Truly, the renewed version of an optimally designed HR system in this new security environment.


Let's remember, you know, it took the Pentagon 40 years to go from the National Security Act of '47, and that just got them to

Goldwater-Nichols in 1986, and they were still trying to sort it out thereafter; well we don't have 40 years, I would offer.  We've should challenge ourselves to realize that we need to describing, designing and putting into practice these things as quickly as is humanly possible, with deference to employee rights on one hand, and the mission responsibilities of the Department on the other.


So, if there are through that period, opportunities where we might not be able to totally bless the end-state, but have a human resources laboratory approach in the meantime, to prove things.  ICMS, for example, is one of them in this array of discussion that may be one of those things that we could find the truth in, so to speak, along the way.


And I'd just like to reinforce that notion that prototypes, laboratory kind of things may be of great value to all of us, in finding out where we stand at the other end of the day.


DR. HYDE:  John, a quick comment, and then Pete's going to make a closing comment before the break.


MR. GAGE:  Yeah.  I can be pretty quick.


I appreciate what you're saying.  The problem is that, you know, sitting here and talking with you and hearing someone who I think that we could have a relationship with and get some of these things taken care of.  But every supervisor out there, and I think when you admit or when you say that tremendous training is necessary, well people are getting hurt right now by really some poor judgments.


A guy in Pittsburgh gets disciplined, let go, and had affidavits from the employees and the State's attorney tells TSA, you know, this is ridiculous, put this guy back in there.


So we have to work out a better process for handling that stuff.


But the thing you brought up about the falsification of documents.  You know, that's interesting because in San Diego, you know we have our INS people and now they've gone to Customs Rules where after every pat-down they have to log it in a book.


Now these guys on a weekend are doing 600 of them.  And they're supposed to go log it the book under Customs Rules, who don't do nearly as many.  And I would dare to say that some of those logs are not going to be completed very well.  Simply because of the crush of time.  And I think this is a process that really we have to talk about with the INS, that this might not be the right way or a very efficient way to do it.


Now is that falsification of a government document?  Technically it is.  Practically.  The guy probably ought to get an award for doing the 600 pat-downs.


So all those things really, the facts get in the way of making judgments on some things we might think are ideals, that end up not being.


DR. HYDE:  Thank you, John, for the comment.


Before we take a break, Pete, I want to just recognize you and thank you for being here the two days.  Pete can't be tomorrow, but I've asked him to make his summary remarks now, and to have the last word before we take a break for the public comment period.


MR. SMITH:  Thank you very much.


I wanted to apologize for not being here tomorrow.  As I told Janet and Steve months ago when you set this up, our board meets twice a year, an done of the days is tomorrow, and that date was set a long time ago, and they come in from all over the country.  So there is no way I can be here tomorrow.


But I did want to very quickly make a few closing comments for this session, before we go to the public session.  And to say that first of all, I just want to echo all the comments of everybody about the great preparation work and the presentation work that was done by the staff and the Design Team and all the people participating.  It's been excellent.


Coming in here Monday morning, I won't say I was skeptical, but I wasn't quite hopeful about how this process would work.  And I'm a convert.  I think that while obviously there's more work to be done and everything hasn't been resolved, this has been an excellent process, and the quality of the conversation and the deliberations has far surpassed what would have been very optimistic expectations, had I had them.


So thank you all for that.


I mentioned in the beginning of my remarks, opening the session, that I had three concerns.  And I want to return to them briefly.  And then I'll be through.


The first was the relationship of the HR programs that you design to the overall strategy of DHS.  I'm still concerned about that.  As the final strategy unfolds, I think all of you working with that have to make sure that there's a link here.  But I'm much more comforted in terms of the discussion going on that the strategy is pretty clear to all of you, and the needs for these programs to be clearly mission-focused is understood and agreed to by everybody around this table.  And I find that very encouraging.


Second concern was I said a small one, but I still think it's an important one.  I think that was demonstrated a little bit yesterday.  And that is that whatever you do do for the SES people in DHS has to be integrated and developed in coordination with the programs being developed here.  It would be a major mistake in terms of morale to have very different programs.  I'm not saying that they have to be the same, but they should be developed by the same framework, the same common principles, and so on.


And the third and greatest concern I still have is about the communications.  There have been a lot of good communication here.  There has also been a number of comments I've heard either during the breaks or in the discussion about:  Gee, our time table is pretty tight, we've got to move fast here to meet these deadlines.  Best I can tell, they're internally set deadlines.  If I were Secretary Ridge and the management team here, I'd want all of this done six months ago, so we could go on with real work.  So I understand the need to move quickly.  But I also understand the need to move well and move right.


And with all the good work done here, to rush any aspect of this through without the right kind of communications would be a big mistake.


If I were an employee of DHS, and I'm so persuaded by how good you are, some day I may retire from my current job and apply, for a probationary period though--


[Laughter.]


UNDERSECRETARY LOY:  Five years--


MR. SMITH:  Five years, the Admiral says.  That sounds fine with me.


What I'd love to see from DHS, some place, a month, two months, three months from now, whatever it takes, is a memo or an e-mail or a communication of some form that goes to all DHS employees, and it says, from Secretary Ridge and Director James something along the lines of:  "We've completed this process.  The Design Team is recommending a clear new HR Program for DHS that's based on these clear, common principles," whatever they are, fill in the blanks.  "It's long-term goals are:" fill in the blanks.  "And it's going to take this amount of time for us to implement this program."  Fill in the blanks as to the amount of time.


"The program has the support of DHS management and the key labor unions we deal with, and has been thoroughly discussed among all those constituencies.  The program has these basic features.  These things are going to be implemented right away.  These things are going to be tested in labs.  These things we plan to implement over the next few years, assuming we get the necessary approvals wherever those need to be.  This is the program that's being recommended, and we would really like your input before we make a final decision as to whether or not to implement and adopt this program."


I'm not suggesting in any way you put this to vote, because some of the changes won't be popular that have to be made and should be made.  But I do think that given value of all the DHS employees, many of them who have devoted their whole careers to federal service, that getting their input, as well as all the input you've gotten already, in a broad way, listening to that input and deciding whether or not it modifies anything you're about to do would be a very useful step of getting buy-in and acceptance of whatever you do.


So that's my basic thought.  I reserve the right to add more comments if I get to sleep on them.  But I do thank you all very much for the chance to participate in this excellent group.


[Applause.]


DR. HYDE:  Thank you, Pete.


You've all been very patient.  We'll take a ten-minute break, and then it's public comment period, and we'll hear from you.


[Off the record 3:55 p.m.]


[Break.]

PUBLIC COMMENT

MS. ALLEN:  All right.  The public comment period is an opportunity for people who have

pre-registered with us to make comments to the SRC.  In many cases they have also prepared written comments, which will be part of the record, and we will make sure that you get those distributed before you leave here tomorrow, so that you have them if we don't already have them in the record.


Each individual has a maximum of five minutes in terms of their oral presentation, to be followed by any questions and answers.  And there are as of right now, ten people having signed up.


So, you're not in a race, but it's pretty close.


The first speaker today is Ms. Linda Chavez-Thompson, who is the Executive Vice President of the AFL-CIO.


[Applause.]


MS. CHAVEZ-THOMPSON:  Thank you.


Again, for the record, my name is Linda Chavez-Thompson, and I am the Executive Vice President of the AFL-CIO.  I want to thank you for the operation to present the views of the American Union Movement as you consider changes in the Department of Homeland Security's personnel policies.


As we all know, the Department has a difficult but vital mission.  It is to provide security while maintaining the flow of trade, commerce, travel, and immigration.  Everybody in America wants this Department to succeed in its mission.  Above all, the Department's own

front-line employees, who have invested their lives and their careers in the DHS and its predecessors.


The Department's success rests upon these committed women and men.  It is up to this Committee and ultimately Secretary Ridge and Director James to choose whether the employees will be treated with respect, dignity, and fairness.


I urge you to make that choice.  It starts with recognizing the rights and freedoms that these employees have in the work place.  One of the most fundamental of those rights is the freedom to organization into a union and to bargain collectively with employers.


Since the 1930s the right to a voice at work has been the very core of our freedoms as a nation.  Indeed, it is one of the freedoms that the DSH has been created to preserve.


The collective voice of the employees is important, precisely because their wisdom, skill, and experience are vital to this Department.


Collective bargaining insures that their needs in the work place will be considered and factored into operations.  Without it, management tends to ignore the needs of the employees.


When that happens, they become discouraged and suffer from low morale.  The Department needs to avoid this danger.


Every employee in DHS who now enjoys the freedom to belong to a union and engage in collective bargaining should continue to be guaranteed this freedom.  And other employees such as those who work for the Transportation Security Administration should be provided the same freedom.


Also, pay systems in the Department should continue to be transparent, equitable, fair, an honest.  The current pay structure meets those standards.


Some people say it doesn't reward performance, only longevity.  That is not the case.  The law requires that employees meet an acceptable level of performance and competence to advance.  The current system allows managers the ability to move high performers faster up the pay scale through quality step


increases.  It is said that these quality step increases aren't used very much, because they cost money.  Well, of course, providing additional performance recognitions cost more money.  It is management's responsibility to fund these step increases appropriately.


We hope that the Secretary will not try to take money from the larger number of people performing well, in order to have a few dollars to give to a favorite few in the work place.  Such a system is a morale killer.  It instantly sends a signal to the vast majority of good workers that they are not valued.


Finally, let me say a few words about adverse actions against employees.  We know that all organizations need to discipline and terminate employees.  For this, our Civil Service has long relied on due process, in which facts are set out before an independent third party.  The third party makes the final decision, not the accuser.


Some people believe management should have the right to destroy a person's career and livelihood at will, without due process.  The founders of this great country believed that denial of due process is tyranny.  I urge you to reject any such drastic change.


In closing, I ask you to do what's fair for the employees of this Department.  If you treat them right, you can be assured they will fulfill their mission and we as a nation will all be more secure.


Thank you.  With me to help me with any questions that you may have is Mark Roth, General Counsel of the American Federation of Government Employees.  Thank you very much.


MS. ALLEN:  Are there any questions in the group?


[No response.]


MS. ALLEN:  If not, Thank you very much.


[Applause.]


MS. ALLEN:  Our next speaker is Melissa Harden, Director of Strategic Partnerships, the Council for Excellence in Government.  Melissa?


MS. HARDIN:  [Off microphone.]


MS. ALLEN:  You have to turn on your mike.  Colleen can show you how to do that.


MS. HARDIN:  Oh, thank you.


Thank you for the opportunity to offer the perspective of the Council for Excellence in Government on the design of the human resources system for the Department of Homeland Security.


As many of you know, the Council, whose 20th anniversary will be celebrated later this year, is a non-profit, non-partisan organization of over 700 former government officials dedicated to two goals, which are strongly related:  Improving the performance of government and improving public trust and participation in government.


Both parts of this mission are affected by government's ability to attract, motivate, reward, and train people of the highest calibre, in an environment that is increasingly challenging and competitive.


We commend Secretary Ridge and Director James for establishing the DHS Human Resources Design Team.  This effort is not only an opportunity to design a world-class human resources system that fits the Department and its unique missions; it presents an historic opportunity to create and build broad ownership of a model system that will serve the American people by attracting, developing, and retaining an excellent team of public servants.


The Design Team is to be commended for including employees from across the Department, reaching out through focus groups and townhall meetings and examining successful and promising practices.


Their effort has produced hundreds of pages of material, now honed to 52 options, which she be a evaluated on the basis of the excellent guiding principles you have developed and agreed to.


If your decisions are true to those principles, you will have a world-class HR system at DHS.


If like to offer some insights from our work over the past few years.  In July of 2002, we conducted a small and informal survey with two important Council communities, our 700 principals, who have served in government and the private sector as well as 1500 mid-career executives currently serving across the federal government, who have graduated from our Excellence in Government Fellows Program.


Among these current and former government leaders, the three top concerns about working for the federal government are:  Too much bureaucracy, poor performers not being dismissed, and decisions being based on politics instead of merit.


It is interesting to note that both groups felt strongly that the most effective solution to attracting and developing talented people to public service would be to recognize and reward the creativity and performance of federal employees and teams.  This was a more popular remedy than offering salaries that are competitive with the private sector.  But that is also important.


The ideal of DHS human resources system should support an entrepreneurial culture that fairly recognizes and rewards excellent performance and does not accept poor performance.  Performance should be assessed through a balanced set of measures that recognize individual and team accomplishments and feedback from colleagues and customers or partners, as well as supervisors.


These assessments should be connected to compensation and recognition and consistent with agency performance plans and reports.


The systems for rewards and sanctions for performance need to be easily understood, competently and expeditiously administered, fair, and consistent.  The system you choose should not only allow, but encourage the mobility of civil servants within their own agencies and across government.


Compensation including benefits should be more competitive and more performance-based in the context of a clear understanding of the public, private, and non-profit markets.  To make this work, according to the principles you have established, it is essential to invest in training and leadership development, looking to the private sector for best practices.


Companies are spending more on employee training and leadership development than ever before.  In 2000 total training expenditures increased to 2 percent of annual payroll.  To succeed in business today, a learning plan carries the same weight as a marketing or financial plan.


Sadly, this is not the case in the public sector.  The fact that no one even knows how much or how little the government invests in training and developing its workforce tells the story.  The monthly federal government civilian payroll averages $11.3 billion.  Is government investing 2 percent of that figure in developing its people?


Another important area for investment is in information and communications technology to achieve state of the art hiring, training, and development practices, and the openness of communication that will foster a high-performing, respectful culture.


What could be more compelling than going to work every day for the organization charged with safeguarding our nation and our way of life.  An innovative human resources system in an organization with this powerful mission can not only attract and retain the best and brightest in positions from the entry to the most senior levels, but also raise the level of performance of the whole Homeland Security enterprise.


Thank you for the opportunity to share our views, and we look forward to working with you to achieve a world-class human resources system for DHS.


[Applause.]


MS. ALLEN:  Are there any questions?


[No response.]


MS. ALLEN:  No?  Thank you, Melissa.


Next speaker is T. J. Bonner, who is the President of the National Border Patrol Council, AFGE AFL-CIO, and a member of the field team.


[Applause.]


MR. BONNER:  Good afternoon and thank you for the opportunity to offer some advice about the personnel system that will affect 180,000 federal employees who are charged with safeguarding our nation against terrorism.


In my capacity as the President of the National Border Patrol Council, I represent about 10,000 of these employees.  Those assigned to the United States Border Patrol, where I have proudly served for the past 25 years.


While the prospect of a new personnel system may be exciting to some managers and personnel specialists, it is very unsettling to the front-line employees who will have to live under it.  And many of them are anxiously awaiting the results of this process.  If it yields a product that they perceive to be unfair and untenable, they will leave the Department.  There won't be mass employee demonstrations.  Rather, one by one, many employees will quietly accept jobs in other agencies and others will retire as soon as they become eligible.


In a very short period of time, the ranks of the Department will be decimated.  Without these dedicated and experienced workers, the mission of the Department and thus the security of our nation will suffer greatly.


Employee expect and deserve fair and equitable treatment.  They expect and deserve to be paid fairly and adequately for their labors.  They expect and deserve to work in a safe and healthful environment.  They expect and deserve to have their voice heard and their opinions count.  If the new personnel system does not meet these minimum needs, employees will retire or gravitate to one of the many jobs outside the federal government where these needs will be met.


The operational program managers on this Committee have all expressed the view that the mission of the Department is paramount.  While this is true, it is equally true that the mission cannot be accomplished without dedicated and experienced employees.


State of the art equipment and technology are useless without competent employees operating them.  Thus, the only meaningful measure of any personnel system that is contemplated is whether or not it enables the Department to attract and retain high-quality employees.  Any proposal failing to meet that litmus test must be rejected.


Pay banding and pay for performance fail this test.  Any system that creates major pay disparities without accurate and meaningful distinctions in performance is unfair.


Moreover, without guarantees of substantial additional funding, these systems will unfairly reward the minority of employees at the expense of the majority.  Instead of this, I challenge you to show true leadership and recommend a system that ensures that employees are paid a salary that is competitive with that being offered by the other agencies that are currently luring the best and the brightest employees away from the federal government.


If this means reducing the workforce by attrition, so be it.  Then Congress will either have to fund the additional slots, or reveal that Homeland Security is not one of its priorities.


Curtailing or abolishing meaningful grievance and appeal rights will also encourage good employees to leave the Department.  Unresolved dissatisfaction does not disappear.  It merely festers and finds a different outlet.


Likewise, limiting or eliminating collective bargaining rights will not further any legitimate governmental interests, and will certainly make the Department much less attractive to current and potential employees.


Federal employees cannot strike, nor can they bargain over wages or benefits.  Thus, the only matters left on the bargaining table are working conditions.


Front-line employees are in the best position to comment intelligently upon these matters, and it makes no sense whatsoever to ignore their invaluable experience and advice.


Proceed carefully in the development of a new personnel system.  If something is working well, don't tinker with it.  If it is not, analyze it thoroughly to see why it isn't and fix that problem and only that problem.  This is not a laboratory.  If you feel compelled to experiment, go buy a chemistry set.


[Applause.]


MR. BONNER:  You have a solemn responsibility to make recommendations that ensure that the personnel system is constructed properly on the first try.  Once valuable employees are driven away, they won't come back.


Others may replace them, but it will take five to ten years for them to gain the knowledge and experience that has been lost.  The Department is engaged in a very serious business, and can't even afford to let its guard down for five to ten minutes.


As you make your recommendation concerning the new personnel system, forget about the ideological inclination of the politicians and bureaucrats who will never serve in the Department and concentrate on establishing a system that will attract the best and the brightest employees.


The security of our nation depends upon your wisdom and courage.  Please don't fail us.


[Applause.]


MS. ALLEN:  Any questions for TJ?


[No response.]


MS. ALLEN:  No?  Okay, thank you, TJ.


Our next speaker is Robert Kulaya.  Am I pronouncing that right, Robert?  From NTEU.


MR. KULAYA:  Good afternoon.


I've been a JFK Airport NTEU rep within Customs and not CBP long enough to know that this Committee does have consensus on one point.  I figured it out.  You are all here in this room, motivated by a love of our country, and a desire to see our government do it what is best for our country, through its declared War on Terror.


All wars, even a war on terror, are motivated and fueled to a degree by political agenda.  But political agenda pursued for its own purpose.  Only using a war as an opportunistic excuse will undermine a war effort.


This Committee has the duty of ensuring that harmful political agenda will not affect the selection of the best options under which the War on Terrorism will be conducted.


Any options which undermine a reliable and uncorrupted pay system or options which change that incorruptible pay system into one which resembles the very worse corporate models will not serve either the War on Terrorism or the soul of this nation.


Since 9-11 Americans have been shocked by the exposure of one scandalous pay fraud after another.  To date, the present GS grade and step pay system has kept many shamefully legal, morally reprehensible, greed-based corporate scams out of Civil Service.  If any members of this Committee recommends the wrong politically motivated pay options, they will helping to open a Pandora's Box of greed.  The demons which will quickly fly from that evil box will usher in the Enronization of the federal sector.


The wrong pay options will decimate the livelihoods of our nation's anti-terror warriors, and sabotage our government's War on Terror.


Please preserve the as-yet uncorrupted GS pay system for all DHS employees.  Federal workers consistently have echoed this wish at one townhall meeting after another.


We're fighting a War on Terror to preserve our freedoms.  One of that most precious freedoms enjoyed by this nation's workers is the freedom to associate and to bargain collectively in labor unions.  That freedom is now in serious jeopardy.


Long before 9-11, some very powerful interests have been waging an ongoing war against unions and workers in this country and around the world.  Since 9-11, those same powerful interests have cynically attempted to use the War on Terror to disguise their politically motivated war on unions and workers in many parts of the world.


The creation of DHS has already seriously diminished the treasure limited collective bargaining rights of the workers within the Department.  If the members of this Committee select the wrong politically motivated options pertaining to labor relations rights and processes, they will be responsible for aiding the further strangulation of the legal collective voice of many of the Department's employees.


The wrong labor-employees relations options will leave the Department's employees hurt, but know now that this will not leave them silenced.  Remember, this Committee is working on 52 options.  The employees still have an unwritten 53rd option, which no one can ever take away from them.  The 53rd option is employee

self-empowerment.


That 53rd option will never be stolen or crushed by a political agenda.  It will be given even more life by the same love of our country, which will still keep most employees performing their jobs as well as they can.


The selection of the wrong labor employees relations options may hobble the unions' effectiveness as organizations.  It may even succeed in doing away with unions altogether.  But it will also succeed in ushering in a counterproductive error of Congressional

whistle-blowing and ongoing insider appeals to the public.


Good employees left without an effective union voice to give life to their legitimate concerns about questionable or ineffective policies and programs, motivated themselves by love for their country, will raise their own voices in the only forums which are left for them.


The wrong labor relations options will harm the spirit of our nation's front-line troops.  It will also sabotage our government's War on Terror.


I hope that each member of this Committee will think long and hard before recommending options related to pay, benefits, labor-employee relations and employee's bargaining rights.  Please be certain that whatever political agenda might in be play, affecting of your recommendations is an agenda which helps our nation's anti-terror warriors and holds the greatest promise for a successful conclusion to the War on Terror.


[Applause.]


MS. ALLEN:  Any questions?


[No response.]


MS. ALLEN:  Thank you, Mr. Kulaya.


Our next speaker is Dave Mader, who is a retired IRS executive.


MR. MADER:  Good afternoon.


Prior to my retirement in August of 2003, I was the Assistant Deputy Commissioner for the Internal Revenue Service.  And upon that retirement, I had completed 33 years of federal service, the last 31 of which was with the Internal Revenue Service.


I appreciate the opportunity to speak this afternoon to support the need to fundamentally

re-examine and to re-think the underlying human resources policies and practices that would be the very foundation of the Department of Homeland Security.


The past five years of my life have been dedicated to transforming the Internal Revenue Service into a customer-centric and a

high-performing organization.


Only a few short years ago, the IRS was being re-examined by the Commission for the Restructuring of the IRS, and the subject of highly publicized hearings in front of the Senate Finance Committee.


The IRS restructuring the Reform Act of 1998 mandated massive change in that agency, and how that agency was to interact with its citizens.  This significant legislation mandated a change to the IRS's organizational design, and to its culture, a culture that had existed for almost 50 years.


In addition to the organizational design,  to the structural changes, to the re-examination of our business processes, the use of technology, there was also to be significant changes in the human resources policies and practices.  To achieve the kind of performance that was desired and in fact that was mandated by law, changes to the structure and the process would not be sufficient.


There needed to be a simultaneous

re-examination of the HR policies and practices.  We needed to ensure that our HR policies and practices were aligned with our new mission statement and supported our strategies and our goals.  We needed to ensure that there was a clear line of sight with regard to individual performance and organizational performance and mission.


We began to accomplish that change through a series of discrete, yet integrated actions that would create over time the new performance management system that directly supported the new mission and thereby help create a performance-based culture.


We began this effort as part of the overall IRS transformation, and have made significant progress in that past several years, yet much more remains to be done.


Just the list of several of the significant changes that took place in our HR policies and practices.  During this period of time there was a creation of a new technical competency model for all of our front-line tax administration positions.


We created a new leadership competency model for all managers and executives.  We established a new executive and manager performance management system that focused on newly defined responsibilities and commitments.


And we implemented a pay banding system for our senior managers, our Grade 14s, for our departmental managers, our Grade 12s and 13s.  And this year, we're rolling that out to all first-line managers.


This pay banding system focuses on pay for performance, rather than for longevity.  We also revised our executive compensation plan.


While this is only a partial list, I think you can appreciate both the magnitude and scope of the change that is underway.


Before I left the IRS, in fact, there were very preliminary discussions with the union regarding pay banding for our front-line tax administration positions.


Have these changes contributed to the improvement of the IRS?  We believe so.


Turning now to Homeland Security, I see many similarities between what has already happened in the IRS and what is about to happen in Homeland Security.  Just as our business processes and technology change, so do the skills required by our employees in the future.  And so too must the underlying HR systems change to meet the challenges for the future.


Why don't we want our HR systems to change and improve over time?  Just as technology improves over time?


The past has served us well, but it is the past.  The future presents new challenges.  And our systems, especially our HR systems, must not only change, but must lead the way.


Over the months I have followed the stories in the press regarding the process that this group has undertaken to gather input.  And most recently in the last several days, the discussion around various options as to what will or will not work when it comes to programs such as pay for performance.


It almost seems like we are searching for a guarantee.  And I'm not sure those guarantees exist in the hard disciplines of engineering and science.  Yet we continue to search for the perfect system.


I think one must ask oneself, "How do you take human nature out of human resources systems?  Or do we want to?"


Looking to the future, when decisions are made on the key design elements, I know that the parties will move forward to make them successful.  Because the country depends on you, the employees of Homeland Security.


Thank you.


[Applause.]


MS. ALLEN:  John?


MR. GAGE:  Yeah.  Thank you, sir, for your statement.


Why did the IRS find it important to implement the pay for performance in the management ranks first?


MR. MADER:  We felt, John, that many of the changes that took place in the HR systems we really needed to model for the agency what we were proposing.  And we felt it was important that we go first in the management ranks.


PROFESSOR TOBIAS:  Would you take a minute to describe the labor relations strategy you created to implement the massive change you described, if you had a labor relations strategy?


MR. MADER:  The strategy that we used, Bob, was one of inclusion and one of pre-decisional involvement.  And I think the work of this group of the course of the summer, and I've been following the press reports with great interest, builds upon the kind of activity that took place in the IRS, where not only did we include NTEU, which was the exclusive representative of our employees, but we included our management associations as well.


I mean this was a very inclusive process.


And you know, just to comment on some of the comments that Pete Smith made before he left, I think the key to some of the success that we made in the IRS is because of the constant communication that took place throughout the organization.


PROFESSOR TOBIAS:  Was NTEU part of the decision-making process?


MR. MADER:  NTEU was part of the input process.  The decisions that were made were made by the Commissioner and by the senior executives.  But, again, the involvement was across all of the dimensions of the change that was going on in the organization.


PROFESSOR TOBIAS:  Thank you.


MS. ALLEN:  Are there any other questions?


[No response.]


MS. ALLEN:  If not, thank you, Dave.


MR. MADER:  Thank you.


[Applause.]


MS. ALLEN:  Our next speaker is Dr. Albert Small, who is President of Downey & Small Associates.  The members of the SRC have a briefing in front of them, which includes some overhead slides, which will be in the public record.  I'm sorry we didn't have enough copies for everybody.


Mr. Small, go ahead.


MR. SMALL:  Thank you.


Co-Chairman and members of the SRC, good afternoon.


I'm Albert Small with Downey & Small Associates.  We specialize in managing change.  I would like to offer some suggestions for your consideration.


The unprecedented terrorist attacks in September of 2001 led to the new Department of Homeland Security, which requires transitioning numerous existing agencies into an integrated DHS with added capabilities and with a new war-fighting culture.  And also placing of needed talent, experience, and attitude at the right place, at the right time will be key.


The human resources management system will be a vital component of the overall human resources provisioning system that needs to support changing operations to meet the mission, to be integrated with the other resource systems, and to be carefully implemented.  The HRMS guiding principles should allow needed flexibility of design, unhampered by existing systems, and should not require standardization through DHS.


On page 6, the DHS personnel system fact sheet of April 1st describes the following process to produce the HRMS.  That's shown on the diagram on page, 4, I'm sorry.


First the Design Team, in boxes 3 and 5, provides full range of options;  then this group right now, the SRC is considering the full range, in box 6, and refining the range of options.


And then the fact sheet calls for step 3, the DHS Secretary and OPM Director to issue proposed rules.  And so forth.


Now, we think there are some important activities that are not mentioned above.  After the SRC presents the refined options, which you are about to do, we think that the overall HR system, including the system for planning and managing human acquisition and development, should be designed and coordinated--that's box 7--before the rules are issued, in Box 8.


No matter how excellent the HRMS, it is simply a sub-system that must be integrated with the other sub-systems.  Elements of the selected HRMS options, in box 7, will need design integration among themselves.  They will need design integration with the other resource provision and components.  And they will need coordination with other change management design and planning activities.


Items could be overlooked.  We've developed a framework which graphically portrays major interdependencies, and excerpts from that framework top level are shown on the following pages, with suggestions.


Page 6 and 7.  HRMS design decisions are made within the context of an operating and changing Homeland Security virtual enterprise, which includes DHS, FBI, CIA, and many others.  Coordination is essential among and between it's operating activities, the A1 boxes, and its change activities, the A2 boxes.


The DHS enterprise change activities, in A2, including changes to human resources, should allow for and support emergency changes directed by operating line management, should be capable, ready, and wiling to conduct urgent changes in response to emerging threats, and should conduct a comprehensive integrated change program to steadily improve Homeland Security.


Next page.  The principal purpose for which DHS was formed is protection from terrorist attacks.  The DHS primary mission must get priority.  Resources provisioning must be responsive.  All resource provisioning systems, including the HRMS, must enable operations to respond quickly and flexibly.  For major foreseeable contingencies and for unexpected emergencies.


The new HRMS should not compromise currently effective performance-based units within DHS for the sake of system commonality or standardization.  They should be integrated with the other resource systems and should be a driver for a DHS culture that is mission-oriented and performance-based.


Next page.  Design of the new HRMS, inside the A23 box in the details, which we don't have time to show you today, should be part of redesigning the overall human resources provisioning systems, should be fully coordinated with redesign of other resource systems, and should be consistent with redesigned operating concepts.  Implementation should be carefully planned, and should introduce major changes only after prototype testing. That would be in A25.


We suggest the following to reduce disruption.  Minimize the scope of urgent changes that bypass comprehensive integration testing, start design integration among all resources consistent with operations redesign, consider the use of temporary regulations, remind the staff and public that the HRMS is subject to change.


We appreciate the SRC and Design Team efforts.  And thank you.


[Applause.]


MS. ALLEN:  Are there any questions.


[No response.]


MS. ALLEN:  If not, Thank you very much.


Our next speaker is William Bransford, representing the Senior Executive's Association.  Mr. Bransford?


MR. BRANSFORD:  I'm Bill Bransford, General Counsel of the Senior Executives Association.


SEA represents the interests of those in the Career Senior Executive Service, and equivalent positions.  Therefore, we represent those who will implement the policies and systems that DHS adopts.  Thank you for the opportunity to share some of SEA's thoughts regarding the 52 proposals being considered by the Department of Homeland Security and OPM as part of the creation of a consolidated human resources system for DHS.


We have submitted more detailed written comments for the record.  I would like to address two areas today.


Option 23 would adopt an SES type performance review board process for the review of performance appraisals for employees in positions below the SES level.  We believe this is far superior to individual performance appraisal grievances.  PRBs tend to operate quickly and resolve employee complaints about performance ratings in an efficient and effective manner.


We have observed a sense of finality and impartiality that accompanies the PRB review for senior executives.  And we believe that that attribute will contribute substantially to gaining employee competence in the performance management system that is adopted.


Furthermore, PRBs are able to ascertain where a performance management system is being implemented well and where its administration is lacking.  SEA believes that a PRB type review will provide needed credibility to any agency's performance management system, and we recommend it for adoption at DHS as the sole means of appealing or reviewing performance ratings.


SEA objects to those proposals that would eliminate or curtail the right of employees to appeal to the Merit Systems Protection Board.  We believe the MSPB rights should be retained in substantially its present form, because the current MSPB process works well and is necessary to prevent politicization of the Career Civil Service.


A government-wide disciplinary system makes sense, even in a new department like DHS, and is easier to manage than a fragmented system.  Furthermore, we believe unintended consequences will result in larger problems than any which currently exist.


SEA believes that in the 25 years since its creation, the MSBP has been a model of speed and efficiency.  We know of no government, judicial, or administrative operations that issues initial decisions faster than the MSPB.  It has been responsive to management needs and has provided uniform and understandable rules of the work place for managers to apply in disciplining employees.


SEA predicts that if DHS employees are denied MSBP appeal rights, or if those rights are severely curtailed, DHS managers will be inundated with EEO complaints.  Based on patterns we have seen for less serious actions not now appealable to the MSPB, we think the filing of EEO complaints will surge.


MSPB appeals now are usually over in months.  But EEO complaints drag on for years.


Another major concern of SEA is that the abolishment of MSPB appeal rights could well result in an increased likelihood of vulnerability of supervisors to personal law suits from subordinates under constitutional tort theories.


In 1983 the Supreme Court firmly established the principle that supervisors currently enjoy immunity from such suits because of a comprehensive system that includes MSPB appeals.


SEA believes that the wholesale elimination of MSPB appeals in an agency as large and complex as DHS, and the replacement of the current system with a system controlled by DHS increases the likelihood that a well-meaning manager will be sued, perhaps successfully, under legal theories and remedies not now available to federal employees.


Finally, we contend that a loss of integrity in our governmental processes will occur by the politicization that will develop if an internal system replaces MSPB appeals.


Under current MSPB law, an agency prevails if it offers a non-political reason supported by evidence for an adverse job action against a federal employee.


Eliminating the outside check on this important part of the merit principles that are the very foundation of the Career Civil Service will undoubtedly result in future abuses based on partisan politics.  The result will be a loss of credibility currently enjoyed by the executive branch.


The threat of politics in the process will destroy the people's trust.


We urge the retention of a full MSPB appeal as a right still available to employees of DHS.  We have no objection to reforms that streamline the process, so long as the basic right of appeal of adverse actions and right to later judicial review at the federal circuit are preserved.


Thank you for the opportunity to offer our comments.


[Applause.]


MS. ALLEN:  Are there any questions for Mr. Bransford?


[No response.]


MS. ALLEN:  No?  Thank you very much.


MR. BRANSFORD:  Thank you.


MS. ALLEN:  Our next speaker is Edward Wytkind, who is the Executive Director of the Transportation Trade Department, AFL-CIO.


MR. WYTKIND:  Good afternoon and thank you for allowing me the opportunity.  My name is Ed Wytkind.  I'm the Executive Director of the

AFL-CIO's Transportation Trade Department, which is an umbrella organization representing workers across the entire industry of transportation, both public and private.


We represent 35 unions in the public and the private sector, including those in the aviation, rail, transit, trucking, highway, longshore, and maritime industries.


Let me first thank you for giving me the opportunity to appear before you.  You have a very important work to carry out.


Obviously the security of our nation is an issue of deep personal and professional concern for the nation's transportation workers, who on 9-11 saw first hand a group of terrorists use the transportation industry, their work place, to attack America and murder innocent men and women.


In the more than two years since, the transportation system continues to be a target in this dangerous world, and thus a focus of our government's Homeland Security efforts.


Let me state up front that we believe emphatically that workers and their unions can and should be seen as partners in finding the most effective solutions to the nation's security threats.


On that point, let me recognize and thank John Gage for the leadership and vision that he and the entire AFGE team has brought to this debate.  Federal workers play an important role in Homeland Security and in the fight against terrorism.  And I hope that this Committee as well as the leadership of the Department of Homeland Security will look to the President of AFGE as an advocate for a stronger and a safer America, a goal that we all share.


While I understand your work is far more expansive than my remarks will be, I will focus my comments on the role of federal airport screeners, employed by the TSA, the men and women on the front lines of airport security.


Simply stated, it is outrageous that these workers who are charged with ensuring that dangerous objects and persons are not allowed into secure areas at airports, had been denied the basic right to form and join a union for the purpose of collective bargaining.


The stated rationale for this decision, as inexplicable as it may sound to a worker and a union member, is that collective bargaining is somehow incompatible with national security interests, that unions by their very nature, interfere in fighting terrorism.  That's the message these workers hear.


With all due respect to those who espouse the view, nothing has been presented that supports that position, and quite the contrary.  There is solid evidence that organized employees are actually better positioned to serve in a

security-sensitive job.


Hundreds of thousands of airline pilots, flight attendants, mechanics, ramp personnel, and other workers in airports and airlines come to work every day.  Their lives and economic futures are on the line if another aviation security breech occurs.  They do not see a conflict between union rights and security, and fully support the right of airport screeners to engage in collective bargaining.  The men and women that they encounter every day that they come to work.


Aviation workers and their unions clearly see the valuable role that union representation plays in giving screeners the training and the support they need to perform their job at the highest level.  It is ironic, inappropriate, and even highly offensive that the administration would put up a smoke screen of national security to deny collective bargaining rights to these workers, when no one, not a single person, can suggest that on

9-11 union membership deterred workers from responding heroically to tragic and unexpected events.


The AFGE has presented a compelling case, not only in the context of today's War on Terrorism, but in looking back to numerous conflicts and emergencies in America's past that federal workers, yes union members, have managed one American crisis after another, with skill and dedication.  And those workers have never forgotten that their number one duty is service to the nation and providing for the security of Americans.


Clearly, no case can be made that collective bargaining rights for federal screeners give aid and comfortable to the enemy.


In the transportation industry, the same can be said.  Air traffic controllers supported by technicians in the FAA every day work to keep our airline industries secure.  And on 9-11 they guided 5,000 planes to safety in two hours, after one phone call from the Secretary of Transportation. These union members with collective bargaining rights accomplished an unprecedented task under tremendous pressure, without a single incident in the skies.


Similarly, unionized pilots, flight attendants, and ground workers came through in flying colors.  They landed aircraft, comforted passengers, and did whatever their job and their nation demanded of them on a day none of them will forget.  And I recall a few days following 9-11 and I hope all of you will remember, that these were the same union members who were faced with the chilling experience of being among the first to return to work to the airline industry just days after the terrorist attacks.


And this is to say nothing of the unionized police, fire and other emergency personnel, who became our nation's heroes while carrying their union cards.


Heroes don't say, "Sorry, this is not a part of collective bargaining agreement."  And none of these men and women did, either.


Of course, the positive role that aviation and other transportation workers play in protecting and preserving national security is not restricted to that one tragic day.  It's displayed every day with union-represented truck and bus drivers, rail workers, longshoremen, maritime employees, first responders, and all others who do their part to keep the nation safe and secure.


Let me add that a majority of those workers all enjoy collective bargaining, and it is not getting in the way of keeping the transportation industry safe.


In closing, we need a new and dramatically different approach to this long-running debate.  Instead of falsely looking at union representation, as inconsistent with national security, we must instead see it as an asset that could be embraced by the Transportation Security Administration.


If airport screeners had been given the right to have a voice on the job, many of the problems that we have seen could have been avoided.  Staffing, training, inconsistent personnel policies, and no due process for these workers.


Collective bargaining can help insure that workers get the training and support they need, that they can speak to management as one voice, and deal with on-the-job problems.  And that is what flight attendants, mechanics, and all the other industry employees in the airline industry do every day, under collective bargaining agreements.


I remain at a loss as to why the TSA has not come to the same conclusion.


Members of the Committee, thank you again for giving me the opportunity to appear.  Every day our member unions work to make transportation safer.  I hope that you will agree that by granting collective bargaining rights to airport screeners, you will be enhancing security, making our nation stronger, and upholding the basic rights of very important American workers.


Thank you.


[Applause.]


MS. ALLEN:  Are there any questions for Mr. Wytkind?


[No response.]


MS. ALLEN:  If not, Thank you very much, sir.


MR. WYTKIND:  Thank you.


MS. ALLEN:  Our next and final speaker is Kevin Simpson, who is the Executive Vice President of the Partnership for Public Service.  Mr. Simpson?


MR. SIMPSON:  Thank you, members of the SRC.  My name is Kevin Simpson.  I'm testifying here today on behalf of the Partnership for Public Service, where I serve as the Executive Vice President and General Counsel.


The Partnership is a non-profit organization.  It's dedicated to helping the federal government recruit and retain excellence in its workforce.  And we spend a great deal of time and energy working with federal agencies on workforce management issues and researching and studying successful models of organizational change in both the public and the private sector.


And I'd like to take this opportunity to convey to the Committee in relatively broad strokes what we see as the need for change, the general direction of the change required, and most importantly the indispensable elements that are needed for organizational change to succeed.


In the view of the Partnership, the goal of this Committee, and the Department of Homeland Security should be the creation of an outstanding government agency.  One that will attract and retain the best and brightest talent to work in a dynamic environment where talented people accomplish great things in service to their country.  If successful, that model can provide a road map for change for the rest of the federal government that is still working under a legal and regulatory structure that for many agencies has been essentially unchanged for over 50 years.


There is very little doubt that change is needed.  You don't have to look any further than the recent survey conducted by OPM, the federal human capital survey, which found that federal employees are focused on their mission.  They believe in the importance of what they do.


But these same employees believe that the government does not do a good job of recognizing and rewarding good performance; nor does it deal effectively with poor performance.  It does not have the leadership it needs to generate high employee motivation and commitment.  It is often not able to recruit people with the right skills and it's facing pending crises of competence, as many of its most experienced employees will be leaving over the next five years.


Most significantly the fundamental problem with the existing system is that it creates very few incentives to actively and effectively manage employees.  The Partnership's thoughts and recommendations on the Department of Homeland Security were first outlined last summer in a report issued prior to the passage of the Homeland Security Act.


It was a report titled Homeland Security, Winning the War for Talent to Win the War on Terror.  One of the principal conclusions of that report was that there are numerous precedents in the federal sector for alternative personnel systems that can be built upon to help the DHS become a high-performing organization.  Over the years there were numerous demonstration projects, an alternative personnel systems which focused on offering competitive salaries to targeted mission critical employees, empowering managers to select the best employees and offering tools to motivate and reshape that workforce as priorities shift.


All of these programs constitute a solid foundation of experiential learning on which to build a high-performing Department of Homeland Security.  Many of the options for a broad-banded performance pay system, for example, have already been implemented in the federal context, and deserve serious consideration from this Committee.


DHS needs a system that allows greater flexibility to establish market-sensitive pay and greater opportunities to reward high performance for individuals or teams.


In moving toward these new systems, we are not writing on a blank slate, but building on a substantial record of experimentation and innovation.


Regardless of which particular set of flexibilities are recommended by the Committee, the following issues are going to be of paramount importance as DHS proceeds to implementation.


The first is the need for a top-down commitment from the leadership of the agency to the process of using the personnel systems that you recommend to create organizational culture.  It's easy to get lost in the weeds as we discussed different personnel systems.  But this is not solely an HR system.  And I believe Dr. Small was actually articulating a similar theme.


The choices this Committee makes have to be accepted by agency leaders as a total management program.  Pay for performance is one component, it's an important one, of how a high performing organization manages people.


Other pieces are going to include exceptional recruiting, providing challenging work, leadership and employee development, and smart succession planning.  We need leaders who have the competencies to build and sustain high-performing work environments.  They need to understand how to manage highly complex and ever-changing organizations, and how to enable employees to achieve their very best; how to remove organizational barriers to success, and do all of that in an environment that is transparent and responsive to the American public.


The management system you choose must make the cultivation of these qualities the direct and responsibility of the managers.


A second key piece is going to be the meaningful engagement with employees on fashioning a performance management system.  This means that in designing the process, all stakeholders, especially employees, must be involved, and ongoing feedback occurs.


Our review and experience with performance management systems suggests that one key to their success is that they listen to the people who work on the front lines.  Experience suggests that your employees will actually be tougher in setting standards for themselves than management will be. They are the ones that understand the work, and they understand how incentives that are set in performance management systems are likely to affect behavior.


Another important element will be a communications campaign.  Any system recommended by the Committee must be accompanied by an extensive external and internal communications campaign, so the agency's plans and strategies are understandable to both internal and external audiences.  It is especially crucial that employees receive a constant stream of communication from agency leaders about where the agency is headed, what changes are in the offing, and why the agency is undertaking those changes.


Now, Mr. Smith described a memo that he hoped that the DHS employees would receive, and that's an excellent memo that Mr. Smith outlined.  But I think even he would agree that it has to go further than the single memo.  It has to be a sustained effort by the organization, because people absorb information differently and they hear different things in different times.  And this is incredibly important in any sort of effort of this scale.


Most organizations underestimate the amount of effort that this aspect of changed management will require.


It's also important to leave room for

mid-course corrections.  One of the most important lessons that we've gleaned from the experience of other agencies that have implemented new performance management or compensation systems is the imperative to be able to think anew.  Both GAO and IRS, for example, revised and modified their initial plans after implementation, in response to feedback and data that some elements were having unintended consequences.


Organizational change efforts of this magnitude are, by their nature, exceedingly complicated, and it should come as no surprise that mid-course corrections become necessary.  In striking its own unique balance, this Committee should take care that DHS will have the ability to revisit and revise the particulars of the system they will be charged with implementing.


To that end, a rigorous internal evaluation process that combines a number of measures of progress, including but not limited to employee feedback, and a mechanism to make changes as needed to take into account unintended consequences, will be crucial.


In closing, I would like to address the last factor, one of the most enduring systemic weaknesses that has plagued successful government workforce management over the last 20 years.  And that is the failure to commit adequate resources to the development and management of a world-class civil service.


To often, for example, budgets for employee training and executive development have given way to other programmatic priorities.  Without a sufficient commitment to employee development and training opportunities, it is difficult to build and sustain employee loyalty and commitment.  Not to mention high organizational performance.


In making your recommendations on a final design, the Committee would be performing a signal service to the DHS workforce by acknowledging that successful implementation of a new personnel system will require a multi-year commitment to a process that will include outside consultants, a comprehensive and ongoing employee communications program, and a commitment to the careful development of managers and leaders.


Follow the lead of private sector companies who have increasingly come to realize that success in workforce management feeds success in every other area of organizational activity.  In the long run, the returns to the American public will be significant and long-lasting.


Thank you for your time.


[Applause.]


MS. ALLEN:  Are there any questions?


[No response.]


MS. ALLEN:  No?  Thank you very much.


All right, ladies and gentlemen.  This concludes our meeting for today.  We'll begin promptly tomorrow morning at 8:30, and hopefully move right along to a conclusion about midday.


[Whereupon, at 5:12 p.m. the meeting

adjourned.] 
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