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RECOMMENDATION FROM THE CIS OMBUDSMAN TO THE DIRECTOR, USCIS

To: Dr. Emilio Gonzalez, Director, USCIS 
 cc: Michael Jackson, Deputy Secretary 
From: Prakash Khatri, CIS Ombudsman 
Date: March 20, 2006 
Re: Recommendation to USCIS to limit its adjudication of I-589 applications for asylum 

and withholding of removal to those submitted from individuals who are in valid non-
immigrant status in the United States. (See attached proposal and regulations.) 

I.   RECOMMENDATION 

 Recommendation to USCIS to limit its adjudication of I-589 applications for asylum and 
withholding of removal to those submitted from individuals who are in valid non-immigrant 
status in the United States. (See attached proposal and regulations.)  

II. BACKGROUND 

 For the past several years, USCIS has received approximately 30,000 asylum applications 
per annum; adjudicating approximately the same number of cases, whether approvals, denials, or 
referrals to the Immigration Court each year. 
 
 More specifically, statistics of adjudicated asylum applications reveal an approximately 
70% ‘referral’ rate to the Immigration Court for removal proceedings.  In essence, this ‘referral’ 
is actually a denial of asylum because Immigration Court is a de novo proceeding for violation of 
immigration status where asylum may be raised in defense to removal from the US.  Such a high 
referral/denial rate appears to indicate an inherently flawed system, as well as one prone to fraud 
and/or abuse.  Whether it is indiscriminate filings, vague applications, or the intrinsic benefit of 
filing for asylum (i.e. a tactic to delay removal because of a pending immigration application) 
with minimal chance for approval, the system necessitates change so that it is quicker and more 
equitable for those applicants truly deserving of asylum. 
 
 Currently, USCIS accepts asylum applications from individuals who are either in lawful 
immigration status (‘in-status’) or not in lawful immigration status (‘non-status’ or ‘out-of-
status’).  When USCIS approves an asylum application from a non-status or out-of-status 
applicant, USCIS is in effect granting relief from removal, since any non-status or out-of-status 
applicant is de facto removable.  Thus USCIS is technically conducting an enforcement activity 
that is really within the purview of ICE and the Immigration Court, not USCIS. 
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 In addition, no fee is charged for processing an asylum application, despite the fact there 
is statutory authority for the government to charge such a fee.  As a result, the asylum processing 
system is funded by levying an indirect ‘tax’ upon all other fee-paid immigration 
petitions/applications received by USCIS. 

III.  JUSTIFICATION 

 This recommended asylum process is based on existing statutes which adhere to both the 
Immigration and Nationality Act (INA as amended) and the Homeland Security Act of 2002 
(HSA as amended).  The Immigration and Naturalization Service (INS) was dissolved by the 
HSA and replaced with three distinct entities: 
 

1. U.S. Citizenship and Immigration Service (USCIS): This agency was chartered to 
adjudicate applications for immigration benefits. 

 
2. Immigration and Customs Enforcement (ICE): This agency was chartered for interior 

enforcement of immigration laws. 
 

3. Customs and Border Protection (CBP): This agency was chartered with border 
enforcement of all immigration laws, including the administration of US-VISIT (US 
Visitor and Immigrant Status Indicator Technology). 

 
The recommended asylum process results in the assignment to USCIS the processing 
responsibilities commensurate with the current immigration status (or lack thereof) of the 
applicant.  In-status applicants would have their asylum applications adjudicated by USCIS, and 
out-of-status/non-status applicants would have their applications decided by the Immigration 
Court and ICE.  Thus, USCIS concerns itself with individuals seeking “benefits,” and ICE and 
the Immigration Court concern themselves with individuals seeking “relief from removal.” 
 
IV.  BENEFITS 

A. Customer Service  

 The benefit to asylum applicants and other immigrants includes an asylum system that is 
more fair and timely, and thus for 
 

1. In-status applicants - Individual cases will be scheduled, interviewed, and 
adjudicated more promptly as USCIS has fewer cases to process. 

 
2. Out of status/non-status applicants - Individual cases will be scheduled, 

interviewed, and adjudicated more promptly by the Immigration Court, and in an 
arena that provides more options to avert removal (i.e. withholding of removal, 
voluntary departure, Convention Against Torture, etc).  In addition, this category 
of applicant may have a more thorough and efficient resolution of his/her 
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circumstance, thus reducing the applicant’s overall costs and stress associated 
with a tandem series of actions involving multiple federal agencies. 

 
3. All fee-paying immigrants – Reduces the burden on all other fee paying 

immigrants as the current asylum system is funded by levying an indirect ‘tax’ 
upon their USCIS petitions/applications. 

B. USCIS Efficiency 

 The benefits to USCIS include: 
 

1. Eliminating an unfunded mandate – USCIS will be provided with an additional 
source of revenue that is permitted by statute while still ensuring that all 
applicants’ cases are adjudicated regardless of income.  In addition, the asylum 
division will be less of a financial drain on USCIS revenue derived from other 
immigration petitions/applications. 

 
2. Adhering to the appropriate roles/responsibilities from the bifurcation of INS – 

When USCIS adjudicates an out-of-status/non-status applicant, it is technically 
conducting an enforcement activity that is really within the purview of ICE and 
EOIR, not USCIS.  [See INA section 237 (a)(1) and 240 (a)(1)] 

 
3. Improved use of labor resources – A reduced USCIS caseload will allow a 

reallocation of asylum labor resources to assume other 
responsibilities/adjudications, and/or eliminate the backlog. 

 

C. National Security  

 This recommendation may enhance national security as US-VISIT will receive more 
timely notice of changes to an individuals’ immigration status and authorized duration of stay 
which is currently not provided to CBP, whereby reducing the ‘haystack’ that may necessitate an 
ICE investigation for suspected immigration violators and/or terrorists. 
 
 
 




