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Recommendation 1: Develop a review process for Captive financial and performance
reports that will provide assurance that funds are being used prudently and in accordance
with provisions of the grant agreements.

We agree. The Disaster Assistance Directorate, Grant Program Directorate, and the
Office of Chief Counsel all play a role in reviewing activities of the Captive. However,
FEMA’s present review process with respect to the Captive's financial and performance
reports is somewhat informal and unstructured. Therefore, FEMA will establish an
internal committee made up of staff from these three offices that will meet to discuss and
then document their review of the Captive's reports. In addition, FEMA will develop a
standard operating procedure to memorialize an appropriate review process to address the
unique nature of monitering an insurance company that may operate for at least 25 years.

Recommendation 2: Establish a system of coordination between the responsible
program office and the Grants Management Branch to improve and facilitate monitoring
activities for Captive's financial and performance reporting.

We agree. As stated above, FEMA will establish a committee with staff from the
responsible offices that will meet regularly and summarize in writing their coordination
and review process. This committee will meet at least quarterly upon receipt of the
Captive's reports and it will utilize a formal standard operating procedure to guide its

activities.

Recommendation 3; Work in conjunction with the Captive and the Grants Management
Branch to ensure the financial reports submitted include explanations to facilitate an
understanding of the information reported.

We agree. FEMA has worked closely with the Captive over the last three years to ensure
the Captive provides all necessary financial reports in a manner that facilitates FEMA's
review. The Captive has always been willing to accommodate FEMA in this regard.
These reports can be complex and as part of the committee process described above,
FEMA will re-engage on this issue internally and then communicate any additional

reporting needs to the Captive.

Recommendation 4: Ensure that sufficient personnel with the appropriate level of
expertise are assigned to perform substantive reviews of all Captive financial and
performance reports, and subsequent attachments.

We agree. Not being a part of FEMA's ordinary mission, the number of personnel
assigned to Captive monitoring has been small. However, we recognize the need to
create a greater depth of expertise given the number of years FEMA may have to monitor
the Captive’s operations. FEMA will further develop the depth of experience of its staff
through the committee process described above for the key offices within the Disaster
Assistance Directorate, Grant Program Directorate and the Office of Chief Counsel,
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Recommendation 5: Develop a review pracess to verify the appropriateness of the
Captive's solicitation, award, and renegotiation processes, and document the results,

We agree in part. The Captive is not a FEMA grantee or sub-grantee and it is highly
unusual for an agency to become involved in the procurement activities of an
independent entity such as the Captive. The Captive is not subject to FEMA's
regulations at 44 CFR Part 13 with respect to grantee and sub-grantee procurement
requirements. Nor is it FEMA’s practice to become involved in the procurement
activities of its grantees and sub-grantees, all of whom are expected to follow the
applicable regulatory and policy guidance on procurement. As stated by the OIG report,
there is no regulatory requirement that FEMA become so involved and in most instances
we believe it would be ill-advised for a Federal agency to interject itself into an
independent procurement process for which the agency may not have the necessary
expertise. FEMA certainly does not have expertise in the area of procuring investment
firms, coverage counsel, third party claims administrators and other professional service
providers néecessary to manage an insurance company,

Nevertheless, FEMA recognized during the creation of the Captive that it was critical that
such a large amount of Federal funds be well-managed to include procurement processes
that ensured the Captive receive bids and undertake a formal bid review process.
Therefore, specific procurement processes were included as a requirement of the
documents creating the Captive. As the OIG report states, to date the Captive has
complied with these requirements.

Moreover, FEMA does review the major procurements undertaken by the Captive.
FEMA is made aware by the Captive of each such procurement it intends to undertake as
noted in the agendas for the Board of Director meetings. FEMA is invited to attend all
Captive Board of Directors meetings, and is provided with the minutes of each meeting,
The minutes convey the Captive's report to its board including a briefing by the Captive
staff regarding the need for such procurements and is followed by the issuance of a
Request for Proposal (RFP) and an outreach, recruitment, and engagement strategy. All
bidders are thoroughly reviewed by Captive staff and finalists are subject to oral
interviews to determine the best qualified service providers. The whole process is shared
with the Board of Directors, who approves each procurement and makes all final
decisions. All of FEMA reviews, to date, have demonstrated the Captive has undertaken
all of its procurements in a sound, professional manner, consistent with the procurement
requirements set forth in the grant and sub-grant agreements.

To address the OIG report’s concerns with respect to increased involvement, FEMA will
review how it monitors the Captive's procurement activities and examine whether it can
create more formality in the process to more carefully document its review., We will also
work with the Captive to determine if there are more steps in the Captive’s procurement
process where FEMA should be involved.

In conclusion, I would like to thank the OIG for the time it spent on examining what was
an unprecedented undertaking by FEMA to address unique needs of the City of New
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York and its debris removal contractors. We appreciate the OIG recommendations and
will move quickly to implement changes that will strengthen and make more formal our
agency's important oversight role. For your consideration, [ am also attaching to this
letter some minor technical corrections to the report which we believe will provide

greater clarity.
Sin@lz
Carlos I. Castillo
Assistant Administrator
Disaster Assistance Directorate
Attachment
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Attachment

General: Change all references to the “Recovery Division™ to the “Disaster Assistance
Directorate” and “Grants Management Branch™ to “Grant Programs Directorate,”

Page 1:

The ageney City of New York, with funding provided by FEMA, established the World
Trade Center Captive Insurance Company in July 2004,

Grant agreements between the Federal Emergency Managﬂnent Agency, New York
State, and New York City;-and ' i e 8 3
allow for payment of legal fees to defend msumds

Page 4:

New York City was able to obtain $500 million in marine insurance from Lloyds of
London and $79 million in general liability insurance from Liberty Mutual and London
Market insurers for itself and its contractors.

With White House and congressional support, FEMA deafied participated in the drafting
of legislation that authorized it to fund a captive insurance company.

Page 5:

After expending $100,000 to hire insurance industry consultants to provide expertise on
how captive insurance companies work, FEMA granted &5$999,900,000 premium-to New
York State. The state then transferred the funds through a sub-grant to the city which
transferred the funds to the Captive as a premium, and the insurance company
commenced operations.

In addition to the agreements between FEMA, New York State, New York City, and the
Captive, the insurance company is further governed by its own bylaws, certificate of
incorporation, ead-liability insurance policy and applicable New York State insurance
law.

Page 14:

The company issued a esmbined-audit report in April 20085 for 2004, a report in April
2006 for and-2005, and issued-a-second a third report for 2006 in March 2007,

Page 15:

...oversight as it is required to provide financial and performance reports to the following
entities:
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s FEMA

Pproprat .
New York State Emergency Management Office
New York State Insurance Department

Office of the New York State Comptroller
New York City

® & % @

Page 16:

Specifically, the exclusion section of the Captive's liability insurance policy bars
liabilities for punitive damages, workers’ compensation, disability, retirement benefits,
fines, sanctions or penalties, and liability for intentional acts by an insured’s employee.
Claims are also reviewed to determine if they fall within the geographic and temporal
limits of the insurance policy, McDermott, Will & Emery also confers with the Captive
for a final decision on coverage eligibility.

Page 18:

One settlement in 2006 partially reimbursed as-srdeslsng a private insurer after its own
decision to settle with a plaintiff who had suffered a broken bone. In May 2007, Captive
officers said the company similarly settled with an insured regarding five additional

claims involving broken bones and cuts from workplace accidents that were supported by
medical records.
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JUDICIARY COMMITTEE
SUBCOMMITTEES:
RANKING MEMBER
CONSTITUTION

COMMERCIAL AND
ADMMISTRATIVE LAW

JERROLD NADLER

BrH DisTRICT, New YoRx

REPLY TO:

0 WASHINGTON OFFICE:
2334 RAYBURN HOUSE OFFICE BUILDING

msﬁ??#?ﬁé'-ﬁ}:é ?gmaw’;#rse ooy 225 a8
soacomerees Congress of the United States  ° uuass.
HIGHWAYS AND TRANSIT , SUNTE 869
Rausoros . ' BHousge of Representatives NEW YORK NY 10014
AT TWashington, BE 20515 e e
July 27, 2006 (measrese

‘Wab: hitpafwnanw house.govnadiar

The Honorable Richard L. Skinner
Inspector General

U.S. Department of Homeland Security
Washington, DC 20528

Dear Mr. Skinner:

I am writing to request that your office immediately conduct an investigation of
the World Trade Center Captive Insurance Company’s (WTCC) possible mishandling of
claims brought by individuals who have suffered deleterious health effects as a result of
their rescue and recovery work at the World Trade Center (WTC) site.

In 2003, Congress provided the Federal Emergency Management Agency with $1
billion to establish a captive insurance company, or other appropriate insurance
mechanism, to handle claims arising from debris removal at the World Trade Center site.
In March of 2003, the State and City of New York established the WTCC, but it appears
that the company has never developed any procedures to award legitimate claims. Rather,
every single claim is being litigated by the WTCC in court. As a result, approximately
8,000 individual claims have been submitted, but zero claims have been paid out. At the
same time, more than $20 million in federal funds have been spent on legal fees by the
WTCC as it defends the City and other named insureds against these claims.

Certainly, a firefighter, police officer, or laborer who removed debris from-the
WTC site, and who now suffers adverse health effects, such as respiratory impairment or
cancer, deserves to be compensated for lost wages and other related expenses. It is
- outrageous that millions of dollars in federal funds are being used to automatically
dispute every single claim. At the very least, there should be a mechanism in place to

process clearly legitimate claims without forcing every claimant to resort to protracted
litigation.

Therefore, I respectfully request that your office conduct an investigation to
determine why the WTCC has chosen to use a $1 billion federal fund to litigate all 8,000
claims instead of settling whenever possible and appropriate? Why have no procedures
been established to receive, review and pay medical, hospital, surgical and disability
benefits to injured persons, and funeral and death benefits to dependants, beneficiaries or
personal representatives of persons who were killed?

A Review of the World Trade Center Captive Insurance Company

Page 41



Appendix C
Letter from Congressman Jerrold Nadler

Clearly, it was not the Congressional intent to provide $1 billion in federal taxpayers
money simply to fight 9/11 heroes in court, without any provision for paying valid
claims. Thousands of first responders and other workers served their country, and the
people of New York, heroically in the days and months following the terrorist attacks of
September 11, 2001. Many of these heroes are now sick, and some have even passed
away, as a result of exposure to World Trade Center debris. Federal funds should be used
not to fight those who served their country so admirably, but to provide those that need
them with the benefits they deserve.

Thank you for your prompt attention this matter. If you have any questions, please do
not hesitate to contact me.

Sincerely, .
Jefrold Nadler
. ember of Congress

cc: Christine LaSala, President & CEQ
WTC Captive Insurance Company
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Initially, an insured under the Captive’s policy receives a
“summons with notice,” alerting it to a forthcoming lawsuit, or a
notice of an actual lawsuit from a plaintiff’s attorney. The notice
of a lawsuit is provided through a “check-off” complaint, which
lists possible alleged injuries and defendants. Injuries and
defendants’ names are checked off based on the plaintiff’s
allegations. The plaintiffs often name multiple insureds as
defendants in a single lawsuit.

The insured provides these notices to the Captive’s claims
administrator, which reviews and classifies them as a
summons with notice or “check-off” complaint. The
claims administrator also separates complaints in a lawsuit
into individual claims, which equals the number of named
insureds or defendants.

The claims administrator enters summonses with notice and
“check-off” complaints into its electronic database. As of
March 2008, the Captive had recorded lawsuits from 9,397
plaintiffs against nearly 90 insured WTC contractors and
New York City. As of March 2008, the Captive also
counted 413,337 claims, as individual plaintiffs are suing
multiple insureds.

For each lawsuit received, the claims administrator enters
the plaintiff, defendants, nature of complaint, and alleged
cause of injury into its database. The claims administrator
compares new submissions to existing entries to avoid
duplication. Possible duplicates are evaluated through a
series of checks, including comparisons of case numbers
and birth and exposure dates, before being entered as new
claims.

Attorneys at McDermott Will & Emery review each claim
against the Captive’s liability insurance policy to determine
coverage eligibility. For a claim to be accepted, it must:

(1) Fall within the insuring agreement of the policy,

(2) Allege that exposure to the cause of injury occurred
during the policy’s exposure period, and

(3) Arise out of WTC site debris removal work.
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A claim is then compared to the exclusion section of the
policy, which bars liabilities for punitive damages,
workers’ compensation, disability, retirement benefits,
fines, sanctions or penalties, and intentional acts by an
insured’s employee. In submitting the claim, the insured
must have complied with “conditions precedent to
coverage,” which requires a timely, nonprejudiced
submission of claims to the Captive.

McDermott Will & Emery recommends acceptance,
acceptance with reservation of rights, deferral, or denial.

Acceptance of a claim for coverage brings the insured
under the Captive’s umbrella for purposes of defending
against the lawsuit. Claims may be accepted with
reservation of rights, in which case a claim may or may not
fall under the scope of coverage. In any event, it must be
initially included in any legal defense under New York
State law.’

Deferrals result from lawsuits that do not have sufficient
information to determine coverage eligibility. GAB Robins
managers said that it does not send summonses with notice
to McDermott Will & Emery. Instead, coverage decisions
on these claims are automatically deferred. GAB Robins
managers said that even some decisions on “check-off”
complaints have been deferred due to insufficient
information.

Lastly, claims may be denied should information in a suit
warrant such a decision. For example, claims may not fall
within the insuring agreement of the policy or the injury
may not have occurred at any of the WTC-related sites.
Attorneys at McDermott Will & Emery said that the
Captive’s coverage eligibility criteria are very broad and
give insureds the benefit of the doubt.

" The Captive grants the “acceptance with reservation of rights” determination when the origin of a
claimant’s injury or illness cannot be immediately determined. If, for example, an individual worked the
WTC site as well as a non-WTC-related site over a particular time period and subsequently became ill from
work at either site, the cause of which is unknown, the Captive must by law accept the claim for coverage
and defend the insured from suit. Further analysis, including any court-driven discovery, should reveal the
origin of the injury and basis for the claim.
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The Captive’s general counsel reviews McDermott Will &
Emery’s recommendations and authorizes acceptance,
acceptance with reservation of rights, deferral, or denial.

McDermott Will & Emery posts the decision on an online
database, E-Room. E-Room allows coverage counsel to
pass information to the claims administrator on claims
recently decided, as well as on any changes to existing
entries that may have occurred. Staff members in GAB
Robins” WTC Unit receive daily email updates from E-
Room on recent changes or additions to the database.
These updates lead GAB Robins to send notification letters
on a coverage decision to each insured, reporting the status
of recently submitted claims.

If the claim is accepted, the claims administrator issues a
defense retention letter to Patton Boggs, the lead defense
firm hired by the Captive to represent its insureds in court.

Deferrals are held until more information is submitted to
the Captive and the claims administrator. Any claims
denied for coverage may be resubmitted with additional
information.
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Table 1: The Captive’s Expenditures as of March 2008
2008* Total**

Administrative
Costs $1,360,535 $1,499,648 $1,459,438 $1,386,969 $404,676 $6,111,266

Professional_Service
Fees 575,123 2,349,527 2,710,588 4,208,881 734,177 10,578,296

Claims-Related
EXxpenses

Claims 3,136,364 4,371,242 3,479,688 798,574 11,785,868
Administration

Lead Defense 14,690,177 17,772,812 26,367,039  (1,579,998)° 57,250,030
Counsel

Coverage 2,188,878 1,430,810 1,576,637 99,780 5,296,105
Counsel

Pre-Existing 2,149,291 1,957,267 2,076,056  14,870,819° 21,053,433
Claims Counsel

Document 741,617 6,879,574 12,214,681 265,294 20,101,166
Management

Total Claims-
Related Expenses 22,906,327 32,411,705 45,714,101 14,454,469 115,486,601

Claims Paid 0 45,000 275,936 0 320,936

Total Expenses

$1,935,658 $26,755,501  $36,626,731  $51,585,887  $15,593,322 132,497,099

*January 2008 to
March 2008

**December 2004 to
March 2008

Source: WTC Captive Insurance Company

® The Captive reached a settlement for prior defense costs with an underlying insurance company and the
amount received is allocated across the Lead Defense, Pre-Existing Claims Counsel and Document
Management lines, which caused a net credit to the Lead Defense Counsel line.

° This amount reflects a payment to New York City’s Corporation Counsel for pre-existing claims counsel
work during Fiscal Years 2003-2005.
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In addition to the immediate World Trade Center site, commonly
known as “Ground Zero” after the September 11, 2001, terrorist
attacks, other sites in lower Manhattan, Brooklyn, and Staten
Island were used throughout recovery operations for additional
debris processing before final disposal. The Captive’s liability
insurance policy allows for claims arising from work at each
location, identifying all sites involved in the clean-up as the
“World Trade Center Site.”

Below, we present those sites identified in the Captive’s insurance
policy that are considered the “World Trade Center Site.” We
adopted this list when referring to multiple sites involved in the
recovery effort.

(a) The secured area in New York City bounded by Broadway
on the east, Albany Street and Thames Street on the south,
Chambers Street on the north and the Hudson River on the
west;

(b) The loading areas in New York City at the West Side
Highway and Chambers Street, as well as Pier 92 and the
Heliport at 59th Street and Hamilton Avenue;

(c) The Brooklyn Marine Transfer Stations where trucks
dropped off debris and debris was loaded onto barges;

(d) Barges in transit on the Hudson River and other waterways,
together with adjacent piers, on which such barges
operated,;

(e) Trucks in transit between the World Trade Center and any
location involved in the transportation of debris including
such locations in Brooklyn and Staten Island,;

(F) Debris loading and unloading areas, including those in
Brooklyn and Staten Island; and

(9) Debris sorting/sifting areas at Staten Island.
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Deborah Outten-Mills, Chief Inspector, Department of Homeland
Security, Office of Inspections

Jacqueline Simms, Senior Inspector, Department of Homeland
Security, Office of Inspections

Andrew Schmidt, Inspector, Department of Homeland Security,
Office of Inspections

Richard Doery, Department of Homeland Security, Office of
Counsel to the Inspector General
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Department of Homeland Security

Secretary

Deputy Secretary

Chief of Staff

Deputy Chief of Staff

General Counsel

Executive Secretary

Director, GAO/OIG Liaison Office
Assistant Secretary for Policy
Assistant Secretary for Public Affairs
Assistant Secretary for Legislative Affairs
Administrator, FEMA

Audit Liaison, FEMA

Office of Management and Budget

Chief, Homeland Security Branch
DHS OIG Budget Examiner

Congress

Congressional Oversight and Appropriations Committees, as
appropriate

A Review of the World Trade Center Captive Insurance Company

Page 49



Additional Information and Copies

To obtain additional copies of this report, call the Office of Inspector General
(OIG) at (202) 254-4199, fax your request to (202) 254-4305, or visit the OIG web
site at www.dhs.gov/oig.

OIG Hotline

To report alleged fraud, waste, abuse or mismanagement, or any other kind of
criminal or noncriminal misconduct relative to department programs or
operations:

Call our Hotline at 1-800-323-8603;

Fax the complaint directly to us at (202) 254-4292;

Email us at DHSOIGHOTLINE@dhs.gov; or

Write to us at:
DHS Office of Inspector General/MAIL STOP 2600, Attention:
Office of Investigations - Hotline, 245 Murray Drive, SW, Building 410,
Washington, DC 20528.

The OIG seeks to protect the identity of each writer and caller.




