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Appendix C
Public Law 109-295, Title VI, Section 692

Section 692 of the Post-Katrina Emergency Management Reform Act of 2006, adopted as Title VI of

the Department of Homeland Security Appropriations Act of 2007 (P.L. 109-295), which was signed
into law on October 4, 2006.

SEC. 692. LIMITATION ON TIERING OF SUBCONTRACTORS.

(a) REGULATIONS.—The Secretary shall promulgate regulations applicable to contracts
described in subsection (c) to minimize the excessive use by contractors of subcontractors
or tiers of subcontractors to perform the principal work of the contract.

(b) SPECIFIC REQUIREMENT.—At a minimum, the regulations promulgated under
section (a) shall preclude a contractor from using subcontracts for more than 65 percent
of the cost of the contract or cost of any individual task or delivery order (not including
overhead and profit), unless the Secretary determines that such requirement is not
feasible or practicable.

(c) COVERED CONTRACTS.—This section applies to any cost-reimbursable type contract
or task or delivery order in an amount greater than the simplified acquisition threshold (as
defined by section 4 of the Office of Federal Procurement Policy Act (41 U.S.C. 403)
entered into by the Department to facilitate response to or recovery from a natural
disaster or act of terrorism or other manmade disaster.
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Appendix D
Public Law 109-364, Title VIII, Section 852

Section 852 of the John Warner National Defense Authorization Act for Fiscal Year 2007 (P.L. 109-
364), which was signed into law on October 17, 2006.

SEC. 852. REPORT AND REGULATIONS ON EXCESSIVE PASS-THROUGH CHARGES.
(a) Comptroller General Report on Excessive Pass-Through Charges-

(1) IN GENERAL- Not later than 180 days after the date of the enactment of this Act, the
Comptroller General shall issue a report on pass-through charges on contracts or subcontracts
(or task or delivery orders) that are entered into for or on behalf of the Department of
Defense.

(2) MATTERS COVERED- The report issued under this subsection--
(A) shall assess the extent to which the Department of Defense has paid excessive
pass-through charges to contractors who provided little or no value to the
performance of the contract;
(B) shall assess the extent to which the Department has been particularly vulnerable
to excessive pass-through charges on any specific category of contracts or by any
specific category of contractors (including any category of small business); and
(C) shall determine the extent to which any prohibition on excessive pass-through
charges would be inconsistent with existing commercial practices for any specific
category of contracts or have an unjustified adverse effect on any specific category of
contractors (including any category of small business).

(b) Regulations Required-

(1) IN GENERAL- Not later than May 1, 2007, the Secretary of Defense shall prescribe
regulations to ensure that pass-through charges on contracts or subcontracts (or task or
delivery orders) that are entered into for or on behalf of the Department of Defense are not
excessive in relation to the cost of work performed by the relevant contractor or
subcontractor.

(2) SCOPE OF REGULATIONS- The regulations prescribed under this subsection--
(A) shall not apply to any firm, fixed-price contract or subcontract (or task or delivery
order) that is--
(i) awarded on the basis of adequate price competition; or
(ii) for the acquisition of a commercial item, as defined in section 4(12) of the
Office of Federal Procurement Policy Act (41 U.S.C. 403(12)); and
(B) may include such additional exceptions as the Secretary determines to be
necessary in the interest of the national defense.

(3) DEFINITION- In this section, the term “excessive pass-through charge’, with respect to a
contractor or subcontractor that adds no, or negligible, value to a contract or subcontract,
means a charge to the Government by the contractor or subcontractor that is for overhead or
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Appendix D
Public Law 109-364, Title VIII, Section 852

profit on work performed by a lower-tier contractor or subcontractor (other than charges for
the direct costs of managing lower-tier contracts and subcontracts and overhead and profit
based on such direct costs).

(4) REPORT- Not later than one year after the date of the enactment of this Act, the
Secretary of Defense shall submit to the congressional defense committees a report on the
steps taken to implement the requirements of this subsection, including--
(A) any standards for determining when no, or negligible, value has been added to a
contract by a contractor or subcontractor;
(B) any procedures established for preventing excessive pass-through charges; and
(C) any exceptions determined by the Secretary to be necessary in the interest of the
national defense.

(5) EFFECTIVE DATE- The regulations prescribed under this subsection shall apply to
contracts awarded for or on behalf of the Department of Defense on or after May 1, 2007.
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Appendix F
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Additional Information and Copies

To obtain additional copies of this report, call the Office of Inspector General
(OIG) at (202) 254-4199, fax your request to (202) 254-4305, or visit the OIG web
site at www.dhs.gov/oig.

OIG Hotline

To report alleged fraud, waste, abuse or mismanagement, or any other kind of
criminal or noncriminal misconduct relative to department programs or operations:

Call our Hotline at 1-800-323-8603;

Fax the complaint directly to us at (202) 254-4292;

Email us at DHSOIGHOTLINE@dhs.gov; or

Write to us at:
DHS Office of Inspector General/MAIL STOP 2600, Attention:
Office of Investigations - Hotline, 245 Murray Drive, SW, Building 410,
Washington, DC 20528

The OIG seeks to protect the identity of each writer and caller.






