LEAHY: Boy, ...

NIELSEN: Probable cause, though is -- let's just be clear ...

LEAHY: (Inaudible) (CROSSTALK) ...

NIELSEN: ... it has to be a -- there has to be a reason. There has to be a reasonable suspicion ...
LEAHY: Welcome to America.

NIELSEN: ... probable cause, then allows them to of course look into other things. But, again,
we're talking about | 108th of | percent.

LEAHY: I don't care what it is, welcome to America. Incidentally, and I will be asking this
question when you come before the Appropriations Committee, I've been trying to get answers
from DHS about the hiring and retention issues at the Law Enforcement Support Center in
Williston, Vermont. Please have your staff give us some understanding of that. I want to know --
[ realize I'm going slightly over my time here. [ want to know where the Federal dollars that we
have voted for, and being assigned where they're going, because we can't seem to find out.

And as your budget comes before my -- the committee where I'm Vice Chairman, I'm going to
want to know the answers to that. And [ want to know how quickly DHS and CBP will work
with the Canadian government on preclearance.

NIELSEN: @n the Williston, Vermont issue, I'd be happy to provide that. I'm actually going to
Canada on Thursday, as my first international trip. We'll be talking about a variety of issues, but
of course including preclearance.

So, I'm happy to get back to you after that meeting and let you know what the path forward is.
LEAHY: OK, well please -- please let me know. But on the Williston one, we have been trying,
and trying, and trying to get an answer. Frankly, I've been trying to be very helpful, but I don't
want to vote more money unless we know what to expect.

NIELSEN: We will follow up, sir.

LEAHY: Thank you.

NIELSEN: Absolutely.

GRASSLEY: Senator -- you weren't on the list, but if you want a second round, you're next up.

BLUMENTHAL: Thank you, Mr. Chairman.

Thank you, again, Madam Secretary.
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[ want to emphasize how important the Special Counsel investigation of Russian meddling and
collusion and possible obstruction of justice is. And I welcome your constructive and positive
attitude toward that investigation.

[ hope you'll talk to the president and ask him to agree with you that it isn't a witch hunt, it isn't a
hoax. It has to be supported. Political interference, as you put it, on any side, is abhorrent.

On the question that we all want to move on from, which is that meeting on Thursday, I heard
Senator Graham make reference to a tape. He, I believe, said that on the issue of whether or not
the president used the word "love", we'll have to check the tape. Are you ...

NIELSEN: Oh, I'm sorry, the -- yes, sorry, now I know what you are referencing. That was the
Tuesday meeting he was referencing the one that was publicly aired. So I think he was saying to
go back to the tape, because that was on the -- that was on the news.

BLUMENTHAL: You're not aware of any tape of the Thursday meeting?

NIELSEN: I am not. No, sir.

BLUMENTHAL: Have you spoken to others about that meeting who might recall what words
were used?

NIELSEN: I actually have not. [ haven't spoken to Senators Cotton or Purdue or Leader
McCarthy, others who were there. I have not.

BLUMENTHAL: How about anyone in the White House?

NIELSEN: No.

BLUMENTHAL: Have you discussed that meeting?

NIELSEN: No, sir.

BLUMENTHAL: Let me talk about the compromise that Senators Durbin and Graham have
helped to lead. You mentioned that you had not seen anything before that meeting reduced to
writing. You're aware that there 1s a summary now in writing?

NIELSEN: I do not have -- I personally do not have it. I would love to have it.
BLUMENTHAL.: I have a copy of it.

NIELSEN: OK.

BLUMENTHAL: I don't believe that it is classified. But you have security clearance and I think,

you would agree, it is the only bipartisan deal in town right now, correct?
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NIELSEN: There is a bill that I understand was introduced 1n the House. It has not been voted
on, as you know. But there is a Goodlatte, McCaw bill as well.

BLUMENTHAL: That's not bipartisan.

NIELSEN: I -- I -- like I said, it hasn't been voted on, so I ...
BLUMENTHAL: Well, it has no bipartisan sponsorship, correct?
NIELSEN: Understood.

BLUMENTHAL: So, if we're going to reach a deal by the end of the week, we ought to be
working with this deal, correct?

NIELSEN: And my staff continues to do that, yes.
BLUMENTHAL: And no one 1s going to get everything they want at this stage, correct?
NIELSEN: Correct.

BLUMENTHAL: Let me move on to, again, Puerto Rico, and ask you; in past crises there have
been agreements between FEMA and the Department of Housing and Urban Development.

Y ou made reference to HUD earlier in terms of HUD carrying out FEMA's Individual Assistance
Program. Why have FEMA and HUD not reached such agreement?

NIELSEN: With respect to housing?
BLUMENTHAL: Correct.

NIELSEN: Yes. So, we were -- a couple -- a couple reasons. ®ne, we have some requests, as you
know, that might come through the supplemental, or when the budget gets passed. So some of it
is money that HUD needs to be able to implement its program. But, generally speaking, the roles
and -- and the rules between the departments are very clear.

They're in the national disaster recovery framework and they're spelled out there in terms of the
transitional period between response moving through to recovery.

BLUMENTHAL: But they have to enter into an interagency agreement. It's customary for your
agency and HUD to do so. We're more than three months after the hurricane and there is no such
agreement here. I hope that you will reach this agreement because so far, only 350,000 of the one
million applications for assistance in individual disaster relief have been approved by FEMA and
HUD could be a really partner, correct?

NIELSEN: Happy to look into that.

85 of 102



BLUMENTHAL: Would you agree with me that the relief package is essential in meeting Puerto
Rico's needs? The House has allocated, I believe, $81 billion, but none of it targeted to Puerto
Rico. Would you agree that money has to be specifically allocated to Puerto Rico?

NIELSEN: The governor continues to be clear what he believes he needs for his state to recover.
[ don't have those figures in front of me but yes.

BLUMENTHAL: Well, he has said he needs $94 billion in my visits. He has a lot of evidence in
support fer it. Let me just finish by asking you -- it's a simple question -- can you commit that the
policies on sensitive locations, that there will be no enfercement operations at churches,
hospitals, schools, courts will be rigorously fellowed by both CBP and ICE?

NIELSEN: Yes, sir with one exception. In the courthouse, not all of the courthouse is considered
sensitive location. Part of the courthouse is a controlled area. We will not target victims in that
area. But it is controlled. It is much safer fer my officers to pick up a criminal in that

environment.

But with respect to the 2012 list that continues to exist today, yes, you have my commitment, we
will not enforce in those locations.

BLUMENTHAL: And would you respond to my letters regarding...

NIELSEN: Yes.

BLUMENTHAL: .. those failure (inaudible).

NIELSEN: Yes, sir. Yes, sir.

BLUMENTHAL: Thank you.

GRASSLEY': Senator Hirono.

HIRONO: Thank you.

Madam Secretary, how would it be possible fer someone who entered this country through the
visa lottery program and who was a legal permanent resident, but had not yet gotten his U.S.
citizenship to be responsible fer sponsoring 23 other people fer visas in the space of seven years?
NIELSEN: As an LPR, you have the ability to sponsor.

HIRONO: Is it possible to sponsor 23 others in a span of seven years? Let me put this into
context. Because President Trump has been very vocal about the diversity lottery program as
well as the chain migration and he cited numerous times at the meeting that [ was at in the White

House on Thursday about a horrible terror attack, which happened on the West Side Highway in
New York City.
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And several times, he mentioned that the attacker who was admitted through the diversity visa
program was responsible for 23 other immigrants entering the U.S. So I would like to get the
factual basis for the president's assertion that this person has managed to bring in 23 other people
into the country.

Because this is what the president repeated many times. Can you -- do have that information or
can you get that information?

NIELSEN: I don't have it in front of me. I'm happy to provide it. As you know, there's no ceiling
on the number of people -- to my knowledge, there's no ceiling on the number of people that you
can sponsor. But happy to provide you the information requested.

HIRONO: There seems to be this -- this misconception about so-called chain migration that,
somehow, someone can bring in an entire family tree, which includes just about anybody you
can think of. And that is not how migration works. Because you have different groupings of
family members that can come in under that kind of system.

So I would really like to get the factual basis for what the president was asserting as -- as to this
particular immigrant who came to this country. Somehow, I don't think that there is a factual
basis. So tuming to unaccompanied minors, who are apprehended at the border and who are
released to HHS, you stated that -- and they do have to show up for their deportation hearings.

You said that 90 percent of them do not show up?

NIELSEN: Yes, ma'am. And not just to deportation hearings per se, but just to their initial
hearing...

HIRONO: Any kind of hearings? (ph)
NIELSEN: ...before they -- yes.

HIRONO: So the -- the statistics from the Executive Office of Immigration Review shows that
the vast majority of children do show up and almost every child who has legal representation
does show up. So I cosponsored a bill introduced by Senator Reed last Congress, and am
introducing it again this Congress, that would require the government to appoint counsel to
unaccompanied children coming across our border.

And we know that there are children as young as three and four and I -- I have been to
immigration court where there these young children. It is very true that if they are accompanied
by a lawyer, that they are more likely to succeed in their request for asylum or whatever, the --
they refugee status.

So if you would -- if you would like to see all the children return for the hearings, don't you
agree that providing counsel 1s a good way to that -- to do that?
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NIELSEN: We have a duty to protect the children that come here, ma'am. So I'm happy to work
with you and look at the proposal.

HIRONO: I think one of the ways is to ensure that they be provided counsel, because you can
hardly expect four, five, six year old children to be able to represent themselves in these
proceedings. I want to tum to the priorities -- the deportation priorities that you have.

And you indicated that those who have final orders of -- for removal, even those people who
have not been convicted of any criminal -- no criminal convictions, that they may have a final
orders of removal. And many of them -- a number of them have received waivers from your
department, waivers against deportation.

So, you know, nobody's arguing that we should not be deporting people with criminal
convictions but do you consider that anyone who has a deportation order, regardless of what the
basis for that order was and where waivers have been granted in the past should not be looked at
and provided waivers?

Because we know of examples of -- in Hawaii, there was a coffee farmer who had married an
American citizen, who had American children, who was deported. And he had received a
number of waivers. So is it not within the authority of your department to grant these waivers?
NIELSEN: Ma'am, we look at each case on a case-by-case basis. What [ was trying to assert
before and I'll reassert now is we can ignore the law. So if they've gone through all of the courts,

they've exhausted all possible appeals and they have a final order removal, we will remove...

HIRONO: There are a number of people with final orders of removal who have had waivers of
their deportation. Is it not within the authority of your department to grant these waivers?

NIELSEN: We look at them case-by-case.

HIRONO: Yes or no. Do you have the -- you have the authority to grant the waivers?
NIELSEN: In some cases, yes.

HIRONO: Yes, you do. Thank you.

GRASSLEY: Senator Booker, before you talk, we've got -- I -- I said I had to quit around 2:00.
Maybe it's more like 2:10. So I've got you and Harris. Senator Coons, do you want five minutes?
That's 15, so I hope that we can -- that nobody else comes in here, because I'd like to get my
questions in.

Go ahead, Senator Booker.

BOOKER: After [ speak, I can Katie (ph) bar the door if you'd like me too, sir.
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GRASSLEY: Go ahead, OK thank you. I'll -- I'll trust you.

BOOKER: Thank you sir. Well, just real quick, the -- I, like you, agree that dangerous criminals,
we should get them out of our country, but when you say that bucket of criminals, you're talking
about people that could be low level crimes from a decade ago. That still counts as a criminal,
correct?

NIELSEN: The ones that we target are criminal offenses, in other words, there are some civil
offenses that would not fall within our top tier prioritization.

BOOKER: But -- but it's a felony fer marijuana possession, say, that somebody might have done
10, 15 years ago. That's a -- that's a criminal in your definition.

NIELSEN: Yes sir, yes sir.
BOOKER: And that person would be prioritized for deportation?
NIELSEN: One of however many we agree on are here illegally, 11 million, yes.

BOOKER: OK, you said earlier, and this might be a question fer the record, because [ know you
weren't in your position at this time, but you said earlier that the customs border patrol fellows
court orders, correct?

NIELSEN: Yes, sir.

BOOKER: And so I had a personal experience with this last year when [ went to Dulles Airport
during the first iteration of the Muslim ban, there was a -- there was a temporary injunction from
a federal judge, requiring the customs and border patrol to provide individuals etfected by the
executive order access to counsel.

[ was called to go up there because they were refusing to abide by that and provide counsel fer
those individuals. This was a question fer the record, would you please explain to me -- I was
there myself, they refused to even talk to me or discuss it as [ was holding the court order to let
the people being detained.

Could you please, for the record -- I have yet to get an understanding of why customs and border
patrol was refusing to abide by a court order.

NIELSEN: I'd be happy to look into that.
BOOKER: Thank you very much. On December 1st, 2817, Department of Homeland Security's
office of Inspector General released a detail of report detailing the results of on and out spot

inspections of six ICE detention facilities.

['m sure this is a yes question, but you believe in the dignity of all human beings, correct?

89 of 102



NIELSEN: Absolutely.

BOOKER: And that they should be treated with a certain level that respects that dignity and
affirms your humanity. Well, the Inspector General's report raised serious questions regarding
the treatment and the care of ICE detainees.

The report stated, and [ quote, we identified problems that undermine the protection of detainee's
rights, their humane treatment and the provision of a safe and healthy environment. In light of
this administration's highly aggressive posture towards the immigrant community, and putting
people into these facilities, it's very troubling to me that your own Inspector General would have
a report detailing the United States of America treating others in an inhumane manor that's an
assault to their dignity.

And so can you affirm to me that you're aware of this report?
NIELSEN: I am aware of this report, yes sir.
BOOKER: And then what actions are you taking right now to address the concems?

NIELSEN: First of all, looking into both the recommendations and the facts provided, as you
might know, the Homeland Security Advisory Counsel did its own review independently for the
department just a year ago, over a year ago [ guess at this point, on detention centers.

I'd like to look at the recommendations from both to address any issues that remain, and certainly
any concerns of inhumane treatment.

BOOKER: OK, and so you're saying that you're going to try and implement the
recommendations of the report, can you give me some kind of timeline or show us (ph) and -

NIELSEN: I'm happy to come and brief you myself, sir. I have not had an opportunity to
understand the depth of any changes that might be necessary, or whether the facts -- I just need
more information, as you said it just came out in December.

So I'd be happy to do that.

BOOKER: I'm really grateful, and I will take you up on that offer. On September 11th, right
after the attacks, the federal government created a -- I know you -- the NSEER System, the
National Security Entry and Exit Registration System.

The program requires non-citizen Visa holders from certain countries to register with the federal
government. The registration process included finger printing, photo -- photo taking,
interrogations. Once an individual was registered, NSEERS required the person to regularly
check in with immigration officials.
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And finally, NSEERS monitors people who registered with the program to ensure that no one
remained in the country longer than the law permitted them. Notably, the only people who had to
register for the list were from Muslim countries with the exception of North Korea.

And so, I'm wondering, do you believe that it is legal in keeping with the values of our country
and trying in our (ph) constitution to force people from Muslim nations to register their presence
in the United States?

NIELSEN: Based on the fact that they're Muslim, absolutely not.

BO@@KER: And I've introduced legislation trying to prevent that kind of registry from being
created through NSEERS, 1s that something that you'd be willing to commit to making sure that
does not happen in terms of creating something akin to a Muslin registry?

NIELSEN: Yes.
BO@@KER: Thank you.
HARRIS: Thank you.

[ think you would agree that all federal agencies, in fact all government agencies, have limited
resources to perform their duties and responsibilities, and have to make priorities therefore about
where they will use the limited resources and prioritize based on whatever they perceive to be
their mission.

Your testimony before the Homeland Security Committee, which [ am a member, on November
8th, you -- [ asked you if you agreed with what your predecessor Secretary Kelly at the time, said
which is that in terms of enforcement priorities, there has to be something else, we're operating
more or less at the other end of the spectrum in terms of the range of offenses for which you can
detain, and he said and we're operating more or less at the other end of the spectrum, and that 1s
criminals, multiple convictions, he said.

[ asked you that, and I quoted that, you said yes I agree, we should prioritize criminals and any
others that we are concemed may present a national security concem. [ asked you whether the
definition of criminals would include people who have violated the law in terms of the violation
of the penal code.

And I asked you to urge -- [ urged you to consider those as the definition of a criminal. You said,
quote, yes, so the criminal -- the criminally -- criminality that I would be talking about, with
respect to enforcement priority, is above and beyond the original illegal entry.

The Washington Post reported in September of this past year, a three fold increase in arrests of
non criminals by your agency. You also, in addition, apparently have changed the way that you
report data in your department, and in the past, ICE would provide data broken down by
individuals who committed the most serious offenses.
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And, however, this year, you're report has lJumped all criminal offenses and convictions together
s0 you have combined serious crimes with traffic offenses. [ would urge you to recall and review
your testimony before a Senate Committee only a couple of months ago, where you at that point,
in seeking confirmation of this United States Senate, indicated that you saw a difference between
criminal offenses, felonies, and those who have entered the country illegally.

For example, [ would ask you to consider the case U.C. Berkeley student Luis Mora, who
remains in DHS custody, I believe as of today, but was apprehended on January 4th. He came to
this country as a child, he is a political science major, he volunteers at his church, he was the
winner of the San Diego Union-Tribune's Young Latino Champion Award, and today's the first
day of instruction at U.C. Berkeley for their Spring semester, and instead of being in class he is
in ICE custody, at the Otay Mesa Detention Center.

Madam secretary, [ would ask you to consider the previous comments you have made to a
committee about your priorities regarding enforcement. Take a look at this case and determine
whether he in fact fits what you have indicated before in your priorities. Because if you stand by
your previous testimony, he does not.

NIELSEN: I stand by my testimony. I am happy to look into the facts. I can't -- not prepared to
testify to them today because I'm not aware of them.

HARRIS: I appreciate if you'll look into the facts. Thank you for that.

During a January 4th, 2818 interview on Fox news ICE agency Acting Director Homan said he
asked the Justice Department to, quote, "Look into criminal charges for elected officials with
sanctuary policies, as they are harboring illegal aliens, according to 8-USC 1324." This comment
was specifically about California elected officials after the enactment of the California Values
Act. My question is whether DHS is currently working with the Justice Department to bring
section 8-USC 1324 charges or any criminal charges against state or local officials.

NIELSEN: I believe the request was made. The Department of Justice 1s reviewing what avenues
might be available. The context of this is of course not only putting my ICE officers at risk but

also finding an efficient and effective way to enforce our immigration laws.

HARRIS: So, you are aware of cases in which this code will be used to criminally charge elected
officials?

NIELSEN: I am not aware of any cases, no ma'am. I believe it was just a request to look into it.
HARRIS: And was that a request to from your department?
NIELSEN: Yes.

HARRIS: At your confirmation hearing, you committed that you would report to Congress
within three months about what you have done to address the ®1G's November 3rd report which

92 of 102



1s entitled, Major Management and Performance Challenges Facing the Department of Homeland
Security. Are you prepared to keep that commitment which would be March 57

NIELSEN: Yes, ma'am

HARRIS: Last week, the White House disbanded the controversial Election Integrity
Commission because -- without finding widespread evidence of voter fraud. Following it's
disbanding Chris Kovach said claimed he would "be working closely with DHS and the White
House on this issue." And my question -- my final question Mr. Chairman -- could you please
specify, does Mr. Kovach have an advisory role or any role at DHS on this matter or any other
matter?

NIELSEN: He does not have an advisory role. He is as you know a secretary of state. We're
working with all of the secretaries of state to ensure the integrity of our systems but, no, he does
not have any advisory, informal or formal role.

HARRIS: Thank you.
GRASSLEY: Senator Coons?
COONS: Thank you, Chairman Grassley.

Thank you, Madam Secretary, for a chance to continue questioning you on some of the issues
['ve raised previously and a few additional.

First, about conditions of detention. On September 26 last year the ACLU filed a complaint
asking DHS to investigate 10 cases of pregnant women who were held for weeks at detention
facilities in California and Texas despite a memo signed by Acting Director Homan last year
barring the practice "absent extraordinary circumstances or the requirement of mandatory
detention." I also raised this in person with then Acting Director Homan.

The complaint by ACLU alleges at least two of these women miscarried while in ICE detention
centers because of insufficient healthcare support during detention. How many pregnant women
are currently in ICE detention centers and what has DHS done to ensure they get the healthcare

they need?

NIELSEN: Sir, [ can't give you the number, but the guidance that you referenced by Acting
Director Homan goes into quite some detail about the provisions and support that ICE detention
centers would provide. Many of the instances I believe that have been in the press are actually in
our sister agency related to HHS. So, we're working with HHS as well to ensure that the policies
are aligned.

COONS: Thank you. The administration sought in this year's budget proposal, F.Y. 'l 8 that we're
now well into, to cut funding for the Port Security Grant Program by half from $100 million to
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$50 million. And I understand there's a proposal being discussed to cut it even further to 36
million. Needless to say, this program's important to a number of ports on the Delaware River.

My home state is Delaware. Why do you think it's prudent to significantly reduce investments in
port security?

NIELSEN: What I believe, sir, is that we -- what we did, what the administration did, was look at
all of the grant programs across the board from a risk basis. There are other risks that we need to
address so it's more of an allocation issue. It's not to say there isn't a risk at the ports. As you
know, the Coast Guard continues to be very involved, as do other parts of DHS and the
government that help with the security of the ports.

COONS: In April, Senator Rubio and I introduced the Counterterrorism and Screening
Assistance Act. And there is a companion in the House. It would strengthen the ability of our
allies and partners around the world to track terrorist and foreign fighter travel, in particular. It
directs DHS to provide appropriate versions of custom and border protections, global travel,
targeting and analysis systems, soft ware, and other systems to foreign partner governments.

And it also authorizes DHS to provide excess nonlethal equipment, supplies, training to foreign
governments to further U.S. Homeland Security interests. Does DHS support these goals? And,
in your understanding, would it support the passage of this bill?

NIELSEN: To prevent foreign fighters from coming to the United States, absolutely. Yes, sir.
We'd look forward to working with you on it.

COONS: We appreciate your engagement on that. About four months ago, Hurricane Maria
slammed into the island of Puerto Rico and both the U.S. Virgin Island. And Puerto Rico
particularly, and to some extent, Florida, suffiered significant damage, but it was catastrophic for
Puerto Rico. What's your sense today, four months later, of roughly what percentage the Island
has power and water?

NIELSEN: Well, the power, as you know, goes up and down. We're around 60 percent to 70
percent water. The story with water's a little better. But there's a lot more that we need to do, sir.

[t's going to be a road of recovery, we need to continue to work with them.

COONS: And what's your sense of the official death toll in Puerto Rico as a result of Hurricane
Maria?

NIELSEN: So, I know they're looking at that. As you know, it's a state and local determination to
determine causation. We've been in close contact with the governor as he does his review and

assessment. It's an important figure for us all to understand.

COONS: Do you believe your department'’s response to Hurricane Maria could have been better?
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NIELSEN: I believe that we leam lessons as we go. [t was an unprecedented response, is what I
can tell you, both from a prepositioning to an immediate response to the men and women who
are there on the ground now. We had one of the largest surge forces that we've ever had, meaning
we had people coming from all parts of government to join with FEMA. But I'm very anxious to
learn the lessons leamed and just see how we can do better in the future.

COONS: I'll say, while I'm grateful for the service of those, the United States military and
FEMA who responded, I think it could have been, and still needs to be, better than it has been. I
hear regularly from the Puerto Rican community in Delaware about family members who are
still stranded, and about failures to respond in a way that [ would expect Delaware would have
received or other states on the mainland would have received.

And I am gravely disappointed in the response to date and would love to work with you to try
and, as you would put it, learn those lessons but also to strengthen the response. My last
question; since November, the department has terminated TPS designations, temporary protected
status designations, fer quite a few countries. If I'm not mistaken, Haiti, the poorest country in
the Western Hemisphere, they've suffered a devastating earthquake. El Salvador, a country with
very high homicide levels; as well as Liberia, Guinea and Sierra Leone which suffered near
catastrophic civil wars.

Our country has long welcomed those seeking refuge from natural disasters and from civil strife.
There was, as has been discussed at great length, an unfortunate meeting last week where the
president was reported to have suggested that we don't welcome people from certain countries
and in particular countries under difficult circumstances.

In my experience, some of the greatest Americans have come from countries suffering through
difficulties. Alexander Hamilton immigrated here from Nevis. I have been to Haiti, I have been
to Liberia and there are Liberian Americans and Haitian Americans in my home state who make
great contributions to our state and our economy and our culture every day.

Will you produce the analysis and the input the DHS received from other agencies that justify
these terminations in TPS status (ph).

NIELSEN: I'm happy to work with your staff to the extent that some of the infermation does not
belong to me, if you will. I'd have to work with my colleagues to be able to give you an
affirmative. But yes I'm happy to walk you through the full analysis.

COONS: Thank you, Madam Secretary, feor the answers and, in my view, it i1s important that we
find a way working together to both protect our homeland from those threats we both see clearly
yet to do so 1n a way that reflects and respects the values that have made this a country that has
long been a beacon for human rights and a place that has welcomed refugees and that has been
strengthened by the contributions of immigrants from all of the world.

Thank you, Mr. Chairman.
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GRASSLEY: Two members left. Me with my second round. I'll have a couple questions and
then I'm going to go and Senator Flake is going to finish up and he's going to use his 10 minutes.
Since October 31st, and that's the terror attack that we had in the United States, call for an end to
the Diversity Visa, those calls have increased.

As you know, the controversial program functions as a lottery allowing aliens from countries
with low rates of immigration to the United States a chance to register to submit visa application.
Due to random selection applicants many have expressed concern with the program's
susceptibility to fraud.

2017 GAO report found that consular officer reported widespread use of fake documents to
verify applicant's identity. In addition they state inspection general report found that aliens from
countries with ties to terrorism were permitted to apply for this visa. In a recent response to a
letter that I sent asking for a candied assessment of this program the State Department described
the document an identify fraud that exists in the application process and the resource intensive
method for uncovering it.

Due to the Diversity Visa Lottery's vulnerability to fraud and abuse it's document use by
terrorists do you think the Diversity Visa Lottery Program should be eliminated? Do you think
that this visa program has an increased potential for use by terrorists and criminals entering the
country and receiving status? And the second question is more important than the first one.

NIELSEN: Sir, I believe, as you said, it's documented. There's a lot of fraud and abuse in this
program and with the 80 plus programs that we have for legal immigration I believe that we can
and should do better for the American people to ensure that those who come here are able to
contribute, willing to contribute and to assimilate into our communities.

GRASSLEY:: In regard to sanctuary cities and states, I applaud this administration's efforts to
crack down on sanctuary jurisdictions and encourage communities to participate in the 287(g)
program. Unfortunately since President Trump took office a number of jurisdictions decided to
stop honoring ICE detainer requests.

That's dangerous and I worry about the impact an entire state becoming sanctuary will have on
public safety. So, considering that, can you describe the Trump administration ongoing efforts to
crack down on sanctuary jurisdictions and what steps you are taking encourage communities to
cooperate?

NIELSEN: Yes, sir. First of all, as you know, we've asked Congress make clear that the detainer
authority applies and also to provide indemnification from those who want to work with us. This
is truly a issue of safety. This is it an issue of safety for immigrant communities, it is also an
issue of safety for the officers and men and women of DHS.

The safest place to take someone into custody is in a controlled environment which is in the jails

after they have committed the crime. The container, as you know, allows for a state and local
jurisdiction to give us 48 hours notice. It does not have to be that they hold 48 hours after.
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They can give us 48 hours notice and we will come and pick them up in a controlled
environment which is safer to all of the communities and to my officers.

GRASSLEY: Yes. I think I'll submit the rest of my questions for answer in writing. Thank you
for being here. And now, Senator Flake for your 10 minutes.

FLAKE: Thank you, Mr. Chairman.

Thank you and sorry I may have missed a lot of what is going on. I tried to get some of it coming
in but if I plow old ground, I'm sorry. With regard to, I know, [ heard mention of the president
wanted to get a full $20 billion appropriated for the border wall or wall system.

Do we have left over money even from last year, money that has been authorized that has not
been spent on border infrastructure?

NIELSEN: Sir, the money, as you know, is allocated and there's plans to spend it. So the 20 that
the president was speaking of is moving into the future in other needs that we've identified.

FLAKE: How quickly, if you moved as fast as fast as you can, could a border structure wall
system be built?

NIELSEN: We will build it as fast as we can. As you know, there are a lot of variables that are
hard to count for and not just the land acquisition but the willingness of states and localities to
work with us.

FLAKE: Right.

NIELSEN: I would just note that California has a blacklisting law that they have proposed which
would prevent contractors from working with the Department of Homeland Security and if they
do they are not able to get state and local contracts. So, variables such as that are hard for me to
account for but we will work on it as fast as we can, sir.

FLAKE: I believe I have heard you say we're talking seven years at the soonest that this could be
built and that says nothing of eminent domain issues and litigation in Texas, for example, where
it's almost all private land. Is there any -- do you believe it could be done faster than seven years?

NIELSEN: We are certainly looking into it, yes, sir.

FLAKE: If it can't be done in one year, is there any reason for the Congress to appropriate all
$20 billion for this at this time?

NIELSEN: I think the discussion was around authorization not appropriation. The idea there is if

we only authorized year-by-year there's a question of whether we would have the funds for the
next year. And, as you know, these contracts are quite complicated.
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Being able to know that the money will be there the next year, at least from an authorization
perspective makes quite a ditference in terms of efficiency and effectiveness of acquisition
programs.

FLAKE: Let me drill down a little on what the border wall or wall system actually means. The
president is -- some language he's used is, to me, a little confusing. Right after he was elected, I
believe he said we're not talking about a fence, we're talking about a wall.

And he's talked about a big beautiful wall. I have appreciated what you've said and what has
been said recently by the president and others and appreciation that it can't and shouldn't be a
2000 mile wall that the topography simply does not allow it.

And -- but I just like to talk about Arizona fer a minute. We have over 308 miles of border. Is
there any place in Arizona that you are aware of that has an opagque style wall that somebody
would think of as a wall?

NIELSEN: In terms of planning for future?
FLAKE: No, in terms of current.
NIELSEN: I -- sir, I don't know. I'm happy to get back to you on that.

FLAKE: I can answer some of that. We have had, in the past, through some of the communities,
the old landing mats from Vietnam era that were turned on their end and cemented into the
ground. The problem is you can't see through them. And so kids on the other side or others on
the other side of the wall can throw rocks and there's property damage and injury to our border
agents.

So we've actually been taking those out, the plan has been taking those walls out and putting in a
bollard style fence, which works better. In fact, the president visited near -- well, in Yuma. Near
Yuma, near San Luis. We have probably the best border infrastructure anywhere along the
southern border. It's two fences with an access road in the middle.

But two fences, not a wall. I -- I'm struggling to think of any place in Arizona now where we
have what could properly be called a wall or anywhere were such an opaque kind of structure
that one thinks about when they say wall would be appropriate. Can you correct me there?

NIELSEN: I think your -- your point is well taken. What has changed is the president asked the
men and women of CBP what is it that you need. What is it that you need to provide operational
control of the border.

And what the men and women on the front lines came back and said 1s we do not need a wall

from sea to shining sea, what we need is a variety -- and that's why we call it a wall system -- a
variety of components that together help us reach those feur missions that I mentioned earlier. I'll
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just say quickly because I think you -- you were outside. But impedance and denial, which is that
infrastructure, access and mobility admission readiness and domain awareness.

FLAKE: All right. There some parts of Arizona, actually, where we have a lot of our border
traffic, near Naco or Douglas, where if you did put a border wall, it would actually drown out
communities on the souther side. You have a watershed and river and floods that -- that go
northward. And if you had a wall, it would impede the progress.

In fact, even the fences that we have there, the new fences have to have storm gates in them. And
in certain times of the year, those storm gates have to be left open fer the floods come through.
And so I -- I just -- T hope that the -- the evolution of discussion on this will continue.

And that when you talk about a border wall and the wall and the wall has to be funded, it -- it
conjures up 1mages that don't exist, to say nothing of who would pay fer it. And we won't even
get into that. But -- but just when talking about the wall and insistence that the wall be funded, it
-- it -- that may be a good rhetorical device or campaign device, but in the real world it doesn't
mean much.

And I'm pleased, like I said, that you've been moving in a different direction, talking about a wall
system, which really isn't a wall. Fences are better. Good fences make good neighbors is
probably apt here. And we certainly do need more structures, more barriers more infrastructure.
In previous iterations of immigration referm legislation, we've provided fer that.

[t's not just now. The president wasn't the first one to talk about needing a border barrier. So -- so
anyway, that -- ['ll move on from -- from that and talk a little about CBP hiring. We have the
CBP Hire Act to make it easier to retain and hire border agents and port agents. Can you talk
about what the needs are there?

NIELSEN: Yes...
FLAKE: We've had difficulty hiring them fast enough.

NIELSEN: We -- hiring continues to be a challenge but one that we're taking very seriously.
Commissioner -- Acting Commissioner McAleenan has been very clear both on the need to hire
and to retain. So we're looking not just at our authorities and how we can innovatively reach new
and expanded audience, but also we're looking at things like the polygraphs that they have to
take as officers, to ensure that they are done efficiently and that they're not inappropriately, if
you will, and unnecessarily weeding some out.

FLAKE: All right. With regard to the -- the wall systems. Can you talk about the need for border
roads or access roads?

NIELSEN: They're vital. It's the way in which CBP can then respond to an alert, whether it be a
visual alert or whether it be from a sensor or camera so that access and mobility is key not only
fer safety of the agents, but also fer their ability to do their job.
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FLAKE: Let me just say for Arizona, when I talk to the property owners down there, the
ranchers and others, that is one of the most important items that they reference again and again
and again. And the border agents. You know, you -- you can have decent barriers, which we can't
have everywhere. As I mentioned, the topography doesn't allow it. But you've got to have roads.
You've got to have access.

And sometimes, the -- there can be activity, illegal activity or crossings just a few miles away.
But without access roads to get there, it can take a couple of hours for agents to -- to -- to
respond. So I -- I hope that that's on the list in the bipartisan bill that we've been working on.
That is part of the -- what -- what is authorized, so I hope that -- that that can move ahead.

With -- with that, let me say do you support body cameras for DHS law enforcement?

NIELSEN: I have not had the opportunity to have that discussion with my component heads but I
understand the need for it and I look forward to discussing with them. I'm happy to get back to
you on that.

FLAKE: All right. Senator Whitehouse?
WHITEHOUSE: Thank you, Chairman Flake.
FLAKE: You're recognized for five minutes.

WHITEHOUSE: I think I may be the last questioner that you see. So I hope that as you go back
and reflect on today's hearing, that a few things stick out. I think Senator Graham's conversation
with you -- I hope that you take that very much to heart. I think it's formulation of the need for
there to be a Phase 1 and then a phase two and that if either side wants everything in phase two
pushed forward to Phase 1, we'll crashright at the very beginning, we won't be able to move
forward.

Phase 1, I think, is a very constructive idea. And I thought that after the first meeting with the
president, we were very close to the outline of a Phase 1 resolution. I think also the notion that's
been discussed here of wall systems is a very good idea because I think there's a diffierence
between being in support of border security and being in pursuit of massive, unnecessary, overly-
expensive and unwanted public works spending programs, just walls for the sake of walls.

And particularly where they will do damage to local communities, local farmers, local access to
the viver and so forth. I think the more we calm down and think this thing through, the more
you'll find that there is in fact support for considerable reasonable increases to border security.
And I hope that's the key message you take away. I would like to change the topic in my last
minutes to fentanyl.

Fentanyl is killing Americans at a phenomenal, appalling rate. Fentanyl is a compound created

chemically that behaves in the mind, in the brain, as if it were heroin, but it can be dialed up to
far more lethal concentrations.
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And the result is that very often, an addict who is accustomed to heroin gets suddenly into
Fentanyl, and they die. Rhode Island has a small town called Burrilllville, it's got just a couple
thousand people.

It's got, I think, only two funeral parlors. There may be 25, 38 people in the entire police
department, so in one three month period, beginning of the year a couple of years back when I
was working on the Comprehensive Addiction Recovery Act with Senator Portman, they had six
fatalities in that little community.

That 1s a little bit like beating on a bruise, you know? People get hurt by the first fatality, and
then the second, and then the third, and then the feurth, and people know each other and it's back
to the same funeral homes and the police are starting to get very agonized at what they have to
see and how hard it is for them to respond and that they can't deal with it.

And the lethal aspects of Fentanyl, I think, are felt all across the country in all of our states. My
understanding 1s that a very good deal of it 1s coming from China, that it 1s so potent that 1t can
be dialed down to fairly small packages and still shipped, and I would like to urge that you make
1t a really important border security priority, as important as walls and fences, to try to figure out
how our shipping services and our postal service, through which customs controlled materials
come from overseas, can find the damn Fentanyl befere it gets into our children and kills them.

NIELSEN: You have my commitment, sir. Earlier, we talked about the STOP Act, we talked
about the INTERDICT Act, but we need to do more and couldn't -- [ couldn't agree more.

WHITEHOUSE: I think the topics that I've mentioned in my previous questioning, election
interference and cybersecurity, are ones where I think there's very considerable partisan
eagerness to protect our country on both sides of the aisle.

Republicans and democrats alike feel very strongly about that. Fentanyl's exactly the same way.

NIELSEN: I agree.

WHITEHOUSE: There is a bipartisan door that is open to you on all three of these issues, so |
urge you, come knocking.

NIELSEN: I look ferward to it sir.

WHITEHOUSE: OK, good.

NIELSEN: Thank you fer bringing all three up.

WHITEHOUSE: Now, I'm a little frustrated that there seems to be no proactive legislative effort

coming from any part of the administration on cyber, coming from any part of the administration
on election interference, and very little coming on -- on Fentanyl, and I think these are
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opportunities that you are missing to accomplish important things in a bipartisan way that will
save American lives.

NIELSEN: We will be by to talk about it.

WHITEHOUSE: Very well, thank you.

NIELSEN: Thank you.

WHITEH@USE: Thank you, Chairman Flake.

FLAKE: Thank you, Senator Whitehouse.

['m glad that Senator Graham mentioned the phases, I know we spoke about that in that Tuesday
meeting. But those of us who have been involved in immigration reform legislation before
recognize that some of these issues are extremely thorny.

They take a lot of negotiation and compromise on all sides, things like chain migration asylum
policy -- policies dealing with unaccompanied minors, worker programs, enforcement issues,
those are all things that will need to be part of comprehensive reform.

But in order to make sure that we protect those who came, through no fault of their own, the so
called DACA kids, there's got to be a Phase 1, and phase two and probably a phase three. And I
hope that that -- that message is taken back and certainly recognized, in order to get the votes

that we need to pass this important legislation.

The hearing record will be open for one week. I would ask those who need to get questions in,
and ask those who are answering the questions, to do it as quickly as possible.

And I ask unanimous consent that the closing statement of Senator Grassley be part of the
record, without objection, and with ...

(LAUGHTER)

... nobody to object to. With that, the hearing stands adjourned.
NIELSEN: Thank you, sir.

END

Jan 16, 2018 20:35 ET .EOF
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From:/Velsen: Kirstjen 4(b)(6)

I(b)}(6)

Tos. Hoffman, Jonathan {b)(6)

by AY

Subject:| RE: Media Request, Breitbart News, |(b)(6)

Date:|2017/07/08 23:52:40

Priority:|Normal

Type: Note

Fun

I have a callsat 1® and 1 100. Is after that too late?

........... Chief of Staff

Department of Homeland Security

From: Hoffman, Jonathan
Sent: Saturday, July 08, 2017 11:37:38 PM

To: Nielsen, Kirstjen

Subject: FW: Media Request, Breitbart News, [£)(6)

Let's discuss this in the morning if you have time.



From: Lapan, David
Sent: Saturday, July 08, 2017 7:41:24 PM

To: Hoffman, Jonathan; Johnson, Liz

—

Subject: FW: Media Request, Breitbart News, [2(6)

See this. ..

From: (b)(6)
o e ——

Sent: Saturday, July 08, 2017 7:14.05 PM

To: Media Inquiry

Subject: Media Request, Breitbart News, [(b)(s)

Hi,

I am writing to inquire about a recent leak to media from a "DHS official.” The article in
question is here:



http://www.thedailybeast.com/mr-voter-fraud-goes-to-washington-cant-get-job

The quote of concern is here:

“The ICE workforce, which Chris Crane claims to support, would be far better served if
he focused his efforts on supporting ICE’s expanded enforcement priorities, instead of
undermining them with false personal attacks,” said a DHS official. “Mr.

Crane’s comments are strikingly out of touch with the impressive gains made in the
enforcement of immigration law under the Trump administration.”

My sources claim that Acting ICE Director Thomas Roman’s advisor, Jon Freere,
reached out to Gillian Christensen, ICE SPOX, and that she then contacted the Daily
Beast and gave the quote as an “unnamed DHS official.” The quote clearly smears ICE
Officer Chris Crane, a whistleblower who was praised as a hero by Attormey General Jeff
Sessions and by the Trump campaign.

What steps is DHS taking to identify the leaker who used their position to put personal
attacks against an ICE officer in the media? Would such behavior be seen as an issue for
DHS?

Also, Gillian Christensen left ICE and went to USCIS after engaging me in her defense of
Acting ICE Director Homan. Was this planned or is it a result of her alleged leaking to
press?



Christensen has had issues before, specifically in 2015, as she was identified as a leaker
who used her position in ICE to smear another law enfercement officer who took
advantage of whistleblower protections. Here is the link yo that 2015 incident.

http://dailycaller.com/2015/12/29/exclusive-ice-flack-tries-to-slime-whistleblower/

Another area of concern for me is that DHS Secretary Kelly sent an on-the-record
statement to the same reporter who published the leaked smear. He did so 10-12 hours
after the unnamed DHS official smear was published. This gives the impression

that Secretary Kelly was validating the original comments from the unnamed source, as
he did not offer any objection while commenting on the subject matter of the original
article.

Please provide comment on this as well. Was Secretary Kelly’s intention to validate the
unnamed DHS source’s comments? If not, does he have a comment on such a leak that
smears one of his own law enforcement officers?

Thank you,

(P)(6)

(b)(€)




Nielsen, Kirstjen (b)(6)
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me_IDelaurentis, Vincent [(b)(6) p

Jkb)6) |

"Truhlar, Steven [b)(6) |

To:

Subject:|Secretary Kobach Bio from his website
Date:|2016/11/22 11:36:33
Priority: Normal

Type: |Note

Potential DHS?

Full Bio:

Kris Kobach is the Secretary of State for Kansas, sworn in on January 10, 2011. Kansas voters elected him
by a wide margin on a platform focused on stopping voter fraud. With that goal in mind, Secretary
Kobach began his term by introducing the Secure and Fair Elections (SAFE) Act in the Kansas House of
Representatives. The Act was adopted by both houses of the legislature on March 29, 2011 by wide
margins with bipartisan support. The governor signed the SAFE Act on April 18, 2011.

Priorto his election as Secretary of State, Secretary Kobach was a Professor of Constitutional Law at the
University of Missouri — Kansas City from 1996 to 2011. He is also a nationally-recognized litigator who
represents US citizens, cities, and states in cases involving illegal immigration across the country.
Secretary Kobach grew up in Topeka, Kansas, and graduated co-valedictorian from Washburn Rural High
School in 1984. He received his Bachelor of Arts degree with highest distinction from Harvard University
in 1988, graduating at the top of his class in the Harvard Government Department. In 1988, the British
government awarded him a Marshall Scholarship, which took him to England for post-graduate study. In
1992, he received his doctorate in Political Science from Oxford University. In 1995, he received his Juris
Doctorate from Yale Law School, where he served as notes development editor on the Yale Law Journal.

Secretary Kobach was admitted to the Kansas Bar in 1995 and served as a law clerk to Judge Deanell
Reece Tacha of the United States Court of Appeals for the 10th Circuitin 1995 and 1996. By that time,
he had already published two books: The Referendum: Direct Democracy in Switzerland {Dartmouth,
1993), and Political Capital: The Motives, Tactics, and Goals of Politicized Businesses in South Africa
{University Press of America, 1990). In addition, he has published numerous scholarly articles on
elections, political science, constitutional law, and immigration law.



In 2001, Secretary Kobach was awarded a White House Fellowship, which took him to Washington, DC,
to work for the Bush Administration in the personal office of United States Attorney General John
Ashcroft. Secretary Kobach served as the Attorney General's chief advisor on immigration law and
border security. After his fellowship year ended, the Attorney General appointed Kobach as his Counsel.
After the 9/11 attacks, Secretary Kobach was put in charge of Department of Justice efforts to prevent
terrorists from exploiting gaps in U.S. immigration controls. He led the team that designed and
implemented the National Security Entry-Exit Registration System, which registers and fingerprints high-
risk visitors to the United States. Within its first year of operation, the registration system resulted in the
apprehension of numerous suspected terrorists. Secretary Kobach also led Department of Justice
reforms of the immigration court system, resulting in the reshaping of the Board of Immigration Appeals
in 2002.

Secretary Kobach is well known nationally for his role as co-author of Arizona's SB 1070 illegal
immigration law. He assisted Arizona in the drafting and defense of that law, as well as other statutes
designed to stopiillegal immigration. He has provided similar assistance to other states and cities.
Secretary Kobach has litigated some of the most significant immigration-related cases in the country. He
is lead counsel defending Hazleton, Pennsylvania, in its efforts to stop the employment of unauthorized
aliens and the harboring of illegal aliens in apartments. The lawsuit was brought by the American Civil
Liberties Union and allied organizations. He is also defending Farmers Branch, Texas, and Fremont,
Nebraska, against similar lawsuits.

Secretary Kobach has testified before Congress ten times on numerous topics, most often on questions
involving immigration law. He has been a frequent legal commentator on The O'Reilly Factor (FOX News
Channel), Fox and Friends (FOX News Channel) and other cable news programs. He has also been a
frequent columnist for the New York Post and the Washington Times. In addition, he is the host of The
Kris Kobach Show heard weekly on KCMO 710 AM talk radio.

Secretary Kobach and his wife Heather have five daughters: Lilly, Reagan, Molly, Charlotte, and
Josephine. They reside in Piper, Kansas, and attend Open Door Baptist Church.

Vincent Delaurentis
Director, Joint Requirements Council
Office of the Secretary

U.S. Department of Homeland Security
(b)(6)
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From: |(?)(6) |

To:L Barsa, John {(b)(6)

I(h)(6)

Subject:|Re: Nevada)n)(71(A) |

Date:|2017/08/11 20:56:30

Type: |Note

Ok. Thank you!

Sent from my iPhone

On Aug 11,2017, at 4:12 PM, Barsa, John <{*/®)

}’WI’O te:

OK. Gene has it! You may not hear from him until Monday.

From:[0)®) 1

Scnt: Friday, August 11,2017 6:41 PM

To: Barsa, John JEIJ)(G)— |

Subject: Nevada [®)(7)(A) ]




John,

Thank youforyour call today. | enjoyed speaking with you about working towards a
solution to the issues we are having in Nevada with our {(b)(?)(A) !
1(b)(7)(A) | Nevada Senior Deputy Attorney General

Brin Gibson, has been advising the Secretary of State’s @ffice on these matters and
we would greatly appreciate the opportunity to speak with Mr. Gene Hamilton at his
convenience.

Please feel free to call or email me regarding the date and time Mr. Hamilton is available
for a phone call and | will arrange with our team.

Sincerely,

(b)(6) |

Eb)ﬁs) I | Chief Criminal Investigator

State of Nevada | Secretary of State | Securities Division

(b)(6)
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MMm your system!

error, do not keep, use,
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Barsa, Jonn|b)(6) |
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"McCament, James W {016} |
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'|"Blank, Thomas {invaiimvizir: ]
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From:

Subject:|RE: |(b)(7)(A)
Date:|2017/07/24 07:55:20
Priority:|Normal
Type:|Note

+ Gene

Thank you sir! Adding Gene for his situational awareness.

From: McCament, James W

Sent: Sunday, July 23, 2017 4:22:55 PM

To: Barsa, John; Blank, Thomas

Ce:fb)(6) I

Subject: RE: {b)(7)(A) J

Thanks John. I sent it to our folks earlier and will let you know as soon as [ hear back.

James W. McCament

Acting Director

Deputy Director

U.S. Citizenship and Immigration Services
Department of Homeland Security
Washington, DC 20529-2150

|(b)(5) |
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From: Barsa, John

Sent: Sunday, July 23, 2017 4:09:18 PM
To: Blank, Thomas; McCament, James W
Ccqb)(6) [

Subject: RE: [(b)(7)(A)

=

Copy. Thank you sir.

James, can USCIS get her the info she seeks?

From: Blank, Thomas

Sent: Sunday, July 23, 2017 3:01:51 PM

To: Barsa, John; McCament, James W

Cc:[bl(S) |

Subject: RE: (LY TA) _I
ICE folks say this one is hot ours.

From: Barsa, John

Sent: Sunday, July 23, 2017 1:14 PM

To: McCament, James W; Blank, Thomas

Cc: [bXB)

Subject; FW:[B)(7)(A) |

James and Tom,

See email below from the Chief Investigative Officer for the Nevada Secretary of State.

(B)(5),(B)7)A)(BNTNE)

Can either of you be of assistance in getting her the information she seeks?
John

John Barsa

Acting Assistant Secretary

Office of Partnership and Engagement
U.S. Department of Homeland Security

b)(6)




From: [(b)(6) ]
Sent: Friday, July 21, 2017 2:.58 PM

To: Barsa, John {b)(6) P

Subject: [b)(7)(A)

Good Morning John,

| am the Chief Criminal Investigator for the Nevada Secretary of State [(2)(7)A)(5)(7)(E)

(b)(6),(B)T)ANB)THC)(b)T7)E)

| greatly appreciate the efforts and assistance provided by bothfbyay iby]and|b)(&).(b)(7} | also
realize the strain such a large request would put on any agency; however as the third month
goes by, | don’t know exactly where the listis or whoiit is with. | am unable to obtain an update
as I have no contact information and have not received a response to my request for such
information. [(2)(7)(A) |

(B)T7YA)

Thank you for your help and please feel free to contact me for any additional information.

Sincerest Regards,

(b)(8)

[b)(&) ] Chief Criminal Investigator
State of Nevada | Secretary of State | Securities Division
(b)(6)
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Barsa, John 4(b)(6) |

From: 50

To:

CC:

Subject:|RE: {b)(7)(A) ]
Date:|2017/07/23 13:18:39
Priority: Normal

Type: |Note

b)(6)

Thank you so much for your email and for laying it all out so clearly. I've forwarded it to the highest
levels of ICE and USCIS. Hopefully we will get an answer soon and you will get your data soon.

More to follow....
Allthe best,
lohn

John Barsa

Acting Assistant Secretary

Office of Partnership and Engagement
U.S. Department of Homeland Security

(b)(6)
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Sent: Friday, July 21, 2017 2:58 PM

To: Barsa, John|(b)6) |

Subject:[B)(7)(A) _

Good Morning lohn,

| am the Chief Criminal Investigator for the Nevada Secretary of State | BYT)A)(PXNTHE)
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{[b)(®6)
To:|"
Subject:|Fw: {5)(7)(A) )
Date:|2017/07/24 16:50:40
Priority:|Normal
Type:|Note

From:

(b)(6)

I’m still working this but here is what | have so far.

lohn

From:((b)(6) |
Sent—vtonday, July 24, 2017 12:35 PM

To: Barsa, John 4®)6) ]
Cc: Busch, Philip E57& 1
(b)(6)

Subject: [5)(7)(A) ]

Mr. Barsa,

This responds to your email seeking information about a request [b)(7)(A) |
R 7 A [TOnJune 27, 2017, USCIS Teceived the same
request from the ICE HSI Office located in Las Vegas, Nevada via the DHS Single Point of Service Process
{RFl)asking for assistance/information {see attached — we do note, however, that the below email does
include additional information not included in the ICE HSI request). The --RFl provided, in pertinent part,
the following request for assistance/information:

B)(B).(b)(7)A):(B)(7)(C)

After reviewing the request, the Office of Chief Counsel {OCC) advised|b)(5)
(b)(5)




/vr/

(b)(6)

Counsel for Intelligence &

Emergency Management Coordination
Office of Chief Counsel
US Citizenship and Immigration Services
HSDN: Tb)(6)
JWICS:
Office:
Cell: {
Fax: (

uding any attachments) is intended for the use of the individual or entity to whi
addressed. It may contaw.Attorney Work Product information that is privileged, confi ial, or

otherwise protected by applicabreaw_If the reader of this e-mail is n ntended recipient or the
employee or agent responsiblezlw fitended recipient, you are hereby
notified that any dissemination, distribution, copyHig Or U this e-mail or its contents is strictly
prohibited. If you have rew please notify us iately by replying to this
message, and please destseyall copies of this e-mail.

,——””””’J>-

From: Barsa, John
Sent: Sunday, July 23, 2017 1:14 PM
To: McCament, James W; Blank, Thomas

Cc: ey J
Subject:Fvv*bX7XA)

James and Tom,

See email below from the Chief Investigative Officer for the Nevada Secretary of State.

Bottom line up front — She is seeking information to assist a [b)(7)(A)
[BY7)AY [and it isn’t clear if the information should come from ICE or USCIS.

Can either of you be of assistance in getting her the information she seeks?

John



Blank, Thomas {b)(6) |
{(b)(6) |
“Barsa, John Kb)(6) |

From:

To:

Subject:[(b) 7} A) |
Date:|2017/07/24 16:02:03
Priority: Normal

Type:|Note

Call me on this one. |} b)6)

From: Barsa, John

Sent: Monday, July 24, 2017 3:39 PM
To: Blank, Thomas

Cc: Hamilton, Gene

Subject: FW{b)(7)(A)

-

Tom,

Got a pretty detailed push back from USCIS saying ICE should provide the data for this voter fraud
investigation. See below.

Thoughts?

John

From:|(b)(6) |
Sent: Monday, July 24, 2017 12:35 PM
To: Barsa, John 4b)(6) ]

Cc: Busch, Philip B 4°)(€)
b)(6)

Subject: {(b)(7)(A)

Mr. Barsa,

This responds to your email seeking information about a requestijb)(?)(A) l
[b)(7)(A) | OnJune 27,2017, USCIS received the same

request from the ICE HSI Office located in Las Vegas, Nevada via the DHS Single Point of Service Process
{RFl)asking for assistance/information {see attached — we do note, however, that the below email does
include additional information not included in the ICE HSI request). The --RFI provided, in pertinent part,
the following request for assistance/information:

(0)(6).(0)(7)(A):(B)(7)(C).(b)(7)E)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

COMMON CAUSE,
Plaintiff,

V.

PRESIDENTIAL ADVISORY COMMITTEE ON
ELECTION INTEGRITY,

and

U.S. DEPARTMENT OF HOMELAND
SECURITY,

and

U.S. SOCIAL SECURITY ADMINISTRATION
Defendants.

Case No. [:17-cv-01398 (RCL)

PLAINTIFE'S BRIEF IN SUPPORT OF ITS MOTION FOR A TEMPORARY

RESTRAINING ORDER OR, IN THE ALTERNATIVE, FOR A PRELIMINARY

INJUNCTION
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On July 26, 2017, Kris W. Kobach, the Vice Chair of the newly-formed Presidential
Advisory Commission on Election Integrity (“Commission”), directed all 58 states and the
District of Columbia to begin transmitting the public voting data of each of their citizens,
including quintessentially First Amendment-protected political party affiliation and voter history
data, to the Commission. States are complying: As of this filing, Arkansas had submitted its
voters’ data to the Commission, and Colorado has stated that the data of its citizens will be
submitted by July 31.

Passed by Congress in the wake of the Watergate scandal when it was revealed that the
White House had compiled information on individuals with opposing political viewpoints, the
Privacy Act of 1974 plainly prohibits federal agencies from collecting, maintaining, and/or
disseminating information that “describ[es] how any individual exercises rights guaranteed by
the First Amendment.” S U.S.C. § S52a(e)(7). Absent this Court’s intervention, the
Commission, in cooperation with multiple other federal agencies, will soon be maintaining data
on how millions of Americans have participated in the political process. The Commission’s
actions are unlawful. They undermine public confidence in the nation’s electoral system and
have caused and will continue to cause irreparable injury to Plaintiff and the public.
Accordingly, Plaintiff’s application for a temporary restraining order, or, in the alternative, a

preliminary injunction should be granted.

PRELIMINARY STATEMENT

Following repeated, unfounded claims of voter fraud by President Donald J. Trump, the
Commission was established on May 11, 2817, with a stated “mission” of studying “registration

and voting processes used in Federal elections.” The Commission’s activities have gone far
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6

beyond “studying” “registration and voting processes.” It has launched an unprecedented
investigation into alleged voter fraud for which it has solicited the state voting records of every
American. Commission members, including Kansas Secretary of State and Commission Vice
Chair Kris W. Kobach, have stated that the Commission plans to crosscheck this data against
troves of other private infermation on individuals maintained by a group of federal agencies that
1s growing by the day. As Vice Chair Kobach has made clear, the end game of this investigation
is to identify—and ultimately have removed from voter rolls—those individuals whom the
Commission believes to have fraudulently registered to vote.

The Commission’s plans for handling the voter data have shifted repeatedly. The
Commission first issued its sweeping request for individuals’ voter data on June 28, 2017. Data
provided pursuant to this request was initially being housed on a server within the Department of
Defense. But, fellowing inquiry by Judge Kollar-Kotelly of this Court in a lawsuit involving a
separate plaintiff and distinct legal claims from those here, the collection was moved to a
“repurpose[d]” computer application within the White House. Electr. Privacy Info. Ctr. v.
Presidential Advisory Comm'n on Election Integrity, No. 1:17-cv-1320 (CKK) (D.D.C. July 24,
2017), appeal docketed, No. 17-5171 (D.C. Cir. 2017) (“EPIC lawsuit”). The Commission,
moreover, has not been forthcoming with the role that other agencies will play in the storage and
use of the voter data. When asked by the court in the EPIC lawsuit whether other federal
agencies were “cooperating” with the Commission, it informed the court that none then were.
Transcript of Temporary Restraining @rder at 38, EPIC lawsuit (July 7, 201 7) (“Transcript”).
But the Commission also stated that the “mechanics” of other agencies’ involvement in the
White House technology system “may not be appropriate to say in a public setting.” /d. at 35. In

light of an application for temporary injunctive relief made by the plaintiff in the EPIC suit, the
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Commission rescinded its request for voter data on July 10 while the court was considering
EPIC’s request. Briefing and argument in that matter concluded on July 17. On July 24, the
court denied EPIC’s application, leading the Commission two days ago to re-issue its request for
voter data.

This Court should enjoin the Commission’s latest attempt to collect and maintain voter
data. New facts have come to light since the conclusion of briefing in the EPIC lawsuit that
demonstrate that the Commission and other Defendants are violating the Privacy Act and that
through these very actions the Commission has demonstrated itself to be more than a mere
advisory body. For example, at the July 19, 2017 Commission meeting, the breadth of the
Commission’s investigation and the impending data crosscheck project were revealed. Vice
Chair Kobach spoke at that meeting of the controversial Interstate Voter Registration Crosscheck
Program that he runs in his capacity as the chief elections official from Kansas, under which 30
states pool their voters’ data to identify those who are registered in two states and then
investigate whether to remove them from voter rolls, including—as Vice Chari Kobach
specifically noted—by criminal prosecution. Vice Chair Kobach vowed that the Commission’s
work would be “equally successful” on a national scale. He then directed Commission staff to
collect “whatever data there is” within the federal government that “might be helpful” to the
Commission’s investigation, including information kept by Defendant Department of Homeland
Security, the Department of Justice, and the U.S. Census Bureau—all federal agencies to which
the Privacy Act’s strictures apply. Meanwhile, the Commission’s plans regarding the storage of
the voter data appear to have changed yet again: Vice Chair Kobach’s July 26, 2017 letter
“offier[s] a new tool” for states to “transmit data” to the Commission. Left unanswered once

again is the role other federal agencies have in the administration of this “new tool.”
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Defendants” unlawful actions have already caused and will continue to cause substantial,
immediate and irreparable harm to Plaintiff Common Cause, its members, and the integrity of the
country’s political process. In response to the Commission’s investigation and data crosscheck
project, scores of voters have already removed their names from the voter rolls. Countering this
wave of voter de-registrations and the other fallout from the Commission’s investigation has
caused Common Cause to divert substantial resources from its mission and ongoing activities.
Moreover, individual members of Common Cause, who are voters and participants in the
political process, are facing a high level of anxiety over how and why the government is
collecting their party affiliation and voting history data.

To prevent any further injury from the Commission’s investigation while this Court
considers the merits of Plaintift’s claims, including potentially the need to conduct limited
discovery into the identities and mechanics of the federal agencies involved in the Commission’s
investigation, this Court should immediately enjoin Defendants from collecting, maintaining,
using, or disseminating individuals’ voting history and party affiliation in violation of federal

law.

BACKGROUND

I. Statutory Framework

The Privacy Act of 1974 (“Act”) provides that an agency shall “maintain no record
describing how any individual exercises rights guaranteed by the First Amendment unless
expressly authorized by statute or by the individual about whom the record is maintained or
unless pertinent to and within the scope of an authorized law enforcement activity.” S U.S.C. §
S52a(e)(7). The Act, in tum, defines “maintain” to include “maintain, collect, use, or

disseminate.” 5 U.S.C. § 552a(a)(3).
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In enacting the Act following Watergate, Congress had a “special concern fer the
protection of First Amendment rights” and “for unwarranted collection of information as a
distinct harm in and of itself.” Albright v. U.S., 631 F.2d 915,918 (D.C. Cir. 1980); see also
Steven W. Becker, Maintaining Secret Government Dossiers on the First Amendment Activities
of American Citizens. The Law Enforcement Activity Exception to the Privacy Act, 58 DePaul L.
Rev. 675, 680 & nn.44-45 (2008) (describing Watergate’s effect on passage of Privacy Act,
including “revelations connected with Watergate-related investigations, indictments, trials, and
convictions,” such as “the slowly emerging series of revelations of ‘White House enemies’ lists’
and “surreptitious taping of personal conversations within the @val Office of the White House as
well as political surveillance, spying, and ‘mail covers.”” (citing H.R. Rep. No. 93-1416, at 8-9
(1974)). Thus, whereas other sections of the Privacy Act protect the infermation of individuals
only once it is included by an agency within a system of records, “it 1s not surprising that
Congress would have provided in this Act, dedicated to the protection of privacy, that an agency

may not so much as collect information about an individual's exercise of First Amendment rights

except under very circumscribed conditions.” Albright, 631 F.2d at 919.

I1. Factual Background

A. President Trump’s Unsubstantiated Claims of Voter Fraud

Both during the campaign and following his election, President Trump made repeated,
unsubstantiated assertions of voter fraud. On October 10, 2016, fer example, then-candidate
Trump tweeted that, “@f course there is large scale voter fraud happening on and before election
day.” Donald J. Trump (@realDonaldTrump), Twitter (@ct. 10,2016, 5:33 AM), availablc at
https://twitter.com/realdonaldtrump/status/787995025527410688?lang=en. @®n October 17,
2016, candidate Trump rallied supporters at a campaign stop in Wisconsin with claims that
“voter fraud is very, very common,” including voting by “people that have died 18 years ago”
and “illegal immigrants.” C-SPAN, Donald Trump Campaign Event in Green Bay, Wisconsin
(@ct. 17, 2016), available at https://www.c-span.org/video/?417819-1/donald-trump-campaigns-

green-bay-wisconsin.
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On November 8, 2816, Donald J. Trump was elected to be the ferty-fifth president of the
United States. Shortly thereafter, he tweeted: “In addition to winning the Electoral College in a
landslide, I won the popular vote if you deduct the millions of people who voted illegally.”
Donald J. Trump (@realDonaldTrump), Twitter (Nov. 27,2016, 12:30 PM), availablc at
https://twitter.com/realdonaldtrump/status/802972944532209664. Three days later, Kansas
Secretary of State and Trump campaign adviser Kris W. Kobach echoed the president-elect’s
assertion, telling reporters that, although he had no hard evidence, “I think the president-elect is
absolutely correct when he says the number of illegal votes cast exceeds the popular vote margin
between him and Hillary Clinton.” Hunter Woodall, Kris Kobach Agrees With Donald Trump
That ‘Millions’ Voted Illegally But Offers No Evidence, Kansas City Star (Nov. 30, 2016),
available at http://www kansascity.com/news/politics-government/article | 1 7957143 . html. Mr.
Kobach was also photographed in late November 201 6 carrying a document entitled, Department
of Homeland Security: Kobach Strategic Plan for the First 365 Days, that contained a reference
to voter rolls. See Brian Lowry, Curtis Tate & Lindsay Wise, Trump-Kobach Photo Shows
Homeland Security Plans, Wichita Eagle (Nov. 21,2016), available at
http://www kansas.com/news/politics-government/election/article 1 16227188 .html. In separate
litigation challenging Kansas’s non-compliance with the National Voter Registration Act
(“NVRA™), Mr. Kobach has resisted releasing the photographed document, which outlines
proposed amendments to the NVRA, and he has been fined $1,000 by the court fer “deceptive
conduct and lack of candor.” Fish v. Kobach, No. 16-2185-JAR, slip op. at 2-10 (D. Kan. June
23,2017).

President Trump was inaugurated on January 20, 2817. Five days later, he tweeted: “I
will be asking fer a major investigation into VOTER FRAUD, including those registered to vote
in two states, those who are illegal and even, those registered to vote who are dead (and many fer
a long time). Depending on results, we will strengthen up voting procedures!” Donald J. Trump
(@realDonaldTrump), Twitter (Jan. 25, 2017, 4:18 AM and 4:13 AM), available at
https://twitter.com/realDonaldTrump/status/8242278249030901 76 and

-6-
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https://twitter.com/realdonaldtrump/status/824228768227217408?lang=en. President Trump
soon thereafter reiterated his claims that allegedly fraudulent votes were cast fer his opponent:
“We're gonna launch an investigation to find out. And then the next time—and I will say this, of
those votes cast, none of ‘em c