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Message from the Ombudsman

Congress has tasked the office of the Citizenship and Immigration Services Ombudsman with
some distinctive and important functions. First, the Ombudsman is required to assist indi-
viduals and employers in resolving problems with U.S. Citizenship and Immigration Services
(USCIS). The Ombudsman’s office encourages individuals and employers facing significant
hardships to submit case problems to us, which we share with USCIS to seek resolution. In a
given day, our office can assist a laborer who is having trouble with an employment authoriza-
tion document, or a Fortune 100 company trying to secure an executive from overseas. We
received 4,632 case problems over the reporting period. We intend to make it easier for the
underserved, immigration practitioners, and employers to submit case problems to our office

through deployment of an online Virtual Ombudsman. We expect to have a Virtual Ombudsman

pilot program in place before the end of the fiscal year.

Congress also requires the Ombudsman’s office to identify areas in which individuals and employers have problems dealing with
USCIS, and to the extent possible, propose changes in the administrative practices of USCIS to mitigate those problems. To aid in
the identification of issues and solutions, this office engages in significant outreach through public teleconferences and in-person
meetings with individuals, employers, legislative staff, associations, community-based organizations, and members of the im-
migration bar. We also travel extensively to USCIS facilities to observe their business practices first hand. In proposing changes
to USCIS’ administrative practices, the Ombudsman’s office is committed to generating recommendations that are diligently

researched, operationally sound, and communicated in a neutral manner.

Prospectively, comprehensive immigration reform legislation, if enacted, is likely to have a dramatic impact on individuals,
employers, and USCIS. To assist Congress in framing such legislation, the Ombudsman’s office is committed to producing an ob-
jective, non-partisan report focused on the personnel, material, legal, and social resources that USCIS would require to effectively
register, and issue evidence of status to, illegal immigrants in the United States. We intend to present the study to Congress by the
end of calendar year 2008. We hope that the study will remain a durable, useful source of information for Congress as it addresses

comprehensive immigration reform and the vital role that USCIS will play in that effort.

Finally, the Ombudsman’s office is required to send an annual report to Congress in June of each year, which (among other
things) summarizes the most pervasive and serious problems encountered by individuals and employers, and contains appropriate
recommendations for administrative action to resolve such problems. We have made substantial efforts in this Annual Report to
provide a clear and accurate picture of the complex series of events that transpired in the reporting year, and to present appropri-

ate, actionable recommendations.

Michael T. Dougherty

Ombudsman
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Executive Summary
and Recommendations

This Annual Report addresses two major events affecting
immigration benefits since the Ombudsman last reported to
Congress in June 2007: progress in resolving long-pending FBI
name checks, and the unusually large 2007 summer surge of

approximately three million applications sent to USCIS.

It further examines the causes of the application surge and
how the surge can provide lessons for U.S. Citizenship and
Immigration Services (USCIS) in the event of another large
influx of applications. For example, another surge could occur
should Congress choose to legislate and the President sign into

law comprehensive immigration reform.

Various events this past summer — changes in “green card line”
priority date cutoffs, the increase in immigration fees, intro-
duction of the new naturalization exam, immigrant interest in
naturalizing before the November 2008 elections, among other
reasons — caused intake at USCIS to reach three million applica-
tions (an increase of over one million applications between
June and August). Better internal and external communication
at USCIS and with other agencies, and an examination of
long-term planning, may have alleviated some of the pressures
from the surge. Moreover, long-term fixes — including funda-
mental reforms regarding a fee-funded agency, and updating an
underdeveloped and outdated information technology and case

management system — have not been implemented.

Further, USCIS issued a 2007 fee increase articulating reduced
processing times, among other goals. However, customers have
expressed frustration that higher fees have not reduced pro-
cessing times or otherwise improved customer service. USCIS
has testified that it is unable to meet these goals because of the
summer surge. The agency should keep customers informed of

the progress towards reaching the stated goals.

Foremost among all the recommendations that the
Ombudsman makes in this report is the need for USCIS to
resource and create a modern and comprehensive case man-

agement system.

Beyond that, the Ombudsman also continues to look at
fundamental ways to assist individuals and businesses in their
interactions with USCIS by improving customer service pro-
cesses, and by examining developments with E-Verify, military
naturalizations, waiver processing, statistics and reporting, and

other issues.

To preview the detailed problems discussed in the report, the
following list of 2008 Annual Report recommendations is
provided in summary form; the statutorily required section on
“pervasive and serious problems” in immigration processing
explains each of these recommendations and their justifica-

tions in greater detail.

Recommendation 1.
Comprehensive Case Management System Is Overdue

The Ombudsman recommends that USCIS expeditiously
implement a comprehensive and effective case manage-
ment system. USCIS should determine whether the
Transformation Program Office (TPO) pilot has the neces-
sary capabilities and, if so, implement it agency-wide.
(AR2008-01) (p. 24)

Justification: A modern, comprehensive case management
system is essential to gaining efficiencies needed to man-
age a large volume of cases. USCIS’ selection of a new case
management system to replace its antiquated patchwork of
systems is long overdue. It is imperative that the agency
move beyond preliminary process testing to finalize its
review process and quickly issue a near-term timetable for

agency-wide implementation.

Annual Report to Congress — June 2008



Recommendation 2.
Digitized Entry, File, and Adjudications

Recommendation 5.
Website

The Ombudsman recommends that USCIS publicize near-
term goals for the “digitization initiative” (electronic
form filing and case processing). (AR2008-02) (p. 24)

Justification: Many of USCIS’ challenges would be mini-
mized or eliminated with electronic entry of applications,
digitized Alien Files (A-files), case management, and

adjudications.

Recommendation 3.
Working Group to Improve File Tracking

The Ombudsman recommends that USCIS convene a
working group to define and implement near-term,
national file tracking goals. (AR2008-03) (p. 28)

Justification: An effective and standardized file tracking
system would improve efficiency in adjudications and reduce
customer frustration. Such improvements are separate and
necessary in the interim as USCIS continues development

of TPO case management pilot systems. Field offices have
developed their own file-tracking and case management tools

with varying degrees of effectiveness and usability.

Recommendation 4.
Proactive Customer Service

The Ombudsman recommends that USCIS standardize
proactive dissemination of information to all customer
service avenues to ensure USCIS personnel can provide
consistent and accurate information to customers.
(AR2008-04) (p. 34)

Justification: Currently, USCIS’ customer service employees
do not receive information and guidance in a consistent way.
Consequently, customers learn different information from
different USCIS sources. USCIS should prepare information
prior to a new press release or policy change to ensure all
USCIS personnel are prepared to answer customer service in-
quiries. With a consistent information dissemination method,
customers will gain confidence in the information provided
and USCIS may see a reduction in inquiries by customers who

currently seek clarification of inconsistent information.

The Ombudsman recommends that USCIS examine
whether it has devoted adequate resources to the agency’s
website given the importance of the website to customers.
(AR2008-05) (p. 36)

Justification: The USCIS website is a vital resource for
customers to: find out about changes in policies and proce-
dures; learn how to submit an application or petition; make
an appointment to visit a field office; and obtain information
about USCIS offices. The website receives about six million
visitors a month, but is managed by very few staff. USCIS
should examine whether the resources devoted to the website

are sufficient to achieve its potential to assist customers.

Recommendation 6.
Exchange Program

The Ombudsman recommends that USCIS develop an
exchange program for USCIS staff who routinely work
directly with USCIS customers, including staff at Tiers 1
and 2 of the National Customer Service Center (NCSC),
and Immigration Information Officers (II0s) who handle
INFOPASS appointments. (AR2008-06) (p. 39)

Justification: An exchange program will offer opportunities
for USCIS customer service staff to learn and appreciate the
capabilities of other offices. With greater familiarity and
knowledge, staff can direct customers to the appropriate

resource to answer their questions.

viii
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Recommendation 7. Recommendation 9.

Tier 1 Scripted Information Issuance Rates for “Requests For Evidence” Are High
The Ombudsman recommends that USCIS ensure its Tier 1 The Ombudsman recommends that USCIS expand the
Customer Service Representatives (CSRs) of the NCSC use of filing guidance “tip sheets” to reduce the current
follow the scripted information and are properly notified “Request for Evidence” (RFE) issuance rates. (AR2008-09)
of changes to scripts. (AR2008-07) (p. 40) (p-47)
Justification: The manner in which standard scripts are Justification: Requests for Evidence are time-consuming and
drafted for CSRs at Tier 1 of the NCSC makes it difficult for costly. RFEs also hinder the timely delivery of immigration
CSRs to recognize changes to immigration laws, regulations, services. Issuance of filing guidance and checklists would
and policies and provide correct information to customers. assist employers and individuals to prepare and submit all
It is essential that customers receive current and accurate in- documents necessary to facilitate timely adjudications.

formation from Tier 1 CSRs. If CSRs provide improper advice .
] o ) , Recommendation 10.
or erroneous information it may adversely affect applicants .
Workforce After-Action Report

livelihood or family unity.

R dation 8 The Ombudsman recommends that USCIS review the
ecoTnmen ation o workforce elements of its 2007 surge plan, and make
Consistent Information in USCIS Systems

public an after-action report on its findings, including
The Ombudsman recommends that USCIS ensure that all best practices, for possible future application surges.
its systems used by customer service personnel to provide (AR2008-10) (p. 50)

information to the public are consistent and accurate.

Justification: An after-action report would assist USCIS to
(AR2008-08) (p.42)

prepare for, and respond to, possible future application
Justification: In many instances, customer service personnel surges.

have limited ability to assist the public because of conflicting

information in USCIS systems. USCIS should equip cus-

tomer service personnel with the necessary tools to provide

consistent assistance to customers.
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I. Introduction and Mission

Section 452 of the Homeland Security Act of 2002 estab-

lished the position of Citizenship and Immigration Services
Ombudsman (Ombudsman) to be appointed by the Secretary of
the Department of Homeland Security (DHS) and report directly
to the Deputy Secretary. The current Ombudsman is Michael
Timothy Dougherty,” appointed by Secretary Michael Chertoft on
March 3, 2008.

This annual report is submitted pursuant to 6 U.S.C. § 272(c)(1)
and covers the activities of the Ombudsman?® from June 1, 2007,
through April 30, 2008.*

The statutory mission of the Ombudsman is to:*

e Assist individuals and employers in resolving problems

with US. Citizenship and Immigration Services (USCIS);

e Identify areas in which individuals and employers have

problems dealing with USCIS; and,
e Propose changes to mitigate identified problems.
The Ombudsman believes the best way to assist individuals and

employers is to encourage efficiency and better customer service

at USCIS by recommending solutions to systemic problems in the

1 Section 452 of the Homeland Security Act (6 U.S.C. § 272). See Ap-
pendix 2 for excerpts of relevant sections of the Homeland Security
Act.

2 See Appendix 1 for Mr. Dougherty’s biography.

3 In this report, the term “Ombudsman” refers interchangeably to
Ombudsman Dougherty, his staff, and the Ombudsman’s office.

4 This report does include relevant information from May and June

2008, where applicable.

5 Section 452 of the Homeland Security Act (6 U.S.C. § 272). See Ap-
pendix 2 for excerpts of relevant sections of the Homeland Security
Act.

delivery of immigration benefits,® and by identifying best prac-
tices. Working alongside USCIS, the Ombudsman also addresses
individual cases. The Ombudsman provides unique perspectives
because of its independent status’ and its ability to obtain input
directly from customers, stakeholders, and USCIS officials in the
field.

The Ombudsman meets widely and frequently with non-
governmental stakeholders, such as community-based orga-
nizations, legal and employer organizations, as well as USCIS
leadership and employees who have insight into the agency’s
operations. The Ombudsman also evaluates and validates con-

cerns through research alongside USCIS and affected agencies.

Research to identify problems is critical to making informed
recommendations. In this regard, the Ombudsman is concerned
with USCIS’ limitations on the timely access to data and infor-
mation about agency operations. Communication between

the Ombudsman’s office and USCIS has improved greatly. The
coming year promises a stronger working relationship between
the Ombudsman and USCIS, but its effectiveness depends upon

the candid and timely sharing of information.

A. State of USCIS
During the formation of DHS in 2003, USCIS was created from

the immigration benefits section of the former Immigration

6  “Immigration benefits” is the term used to describe the service side
of the immigration benefits system (contrasted with enforcement).
Primary immigration benefits include lawful nonimmigrant status,
permanent residence (also known as adjustment of status, evi-
denced by a “green card”), naturalization, asylum, etc. Secondary
immigration benefits or interim benefits include work permits, i.e.,
Employment Authorization Documents (EADs), and travel docu-
ments (e.g., advance parole), obtained while awaiting a primary
benefit.

7 Section 452 of the Homeland Security Act (6 U.S.C. § 272) man-
dates that the Ombudsman report directly to the Deputy Secretary
of DHS (as does the USCIS Director under section 451) and submit
an annual report to the House and Senate Judiciary Committees
without comment or amendment from DHS officers or employees
or from the Office of Management & Budget (OMB).

Annual Report to Congress — June 2008



and Naturalization Service (INS).* The agency is composed

of 17,000 federal and contract employees who process ap-
proximately six million immigration applications each year (or
about 30,000 applications each day).” Its employees work at
four large service centers (St. Albans, Vermont; Mesquite, Texas;
Laguna Nigel, California; Lincoln, Nebraska), or at 250 offices
located worldwide. Each day, USCIS processes 135,000 national
security background checks, captures 11,000 fingerprints,
issues 7,000 green cards, and answers 41,000 phone inquiries.
Communication and coordination of files and checks among all

these offices, as discussed below, can be challenging.

Since its formation in 2003, USCIS has tackled surges in im-
migration applications and backlogs numbering in the millions.
During the reporting period, USCIS continued to address the
challenges of delivering immigration benefits to customers

and, specifically: delays in FBI name checks; the summer 2007
application surge; the need for a comprehensive case manage-
ment system; a high “request for evidence” rate where filings are
incomplete or require additional evidence; and intra-agency and

public communications concerns.

The most significant issue for USCIS in the past year was the
summer surge in immigration filings. From June through August
2007, USCIS received approximately 67 percent more applica-
tions and petitions than it received for the same period in 2006."
In FY 2007, USCIS received 1.4 million naturalization applica-
tions, nearly double the number of applications from the previ-
ous fiscal year."' In June and July of 2007, USCIS experienced

an increase of nearly 350 percent in naturalization applications
compared to the same period in 2006."> Prior to the surge,
USCIS projected that it would take 5 to 6 months to process an
application for naturalization; in April 2008, it projected 13 to 15

8  Hereinafter referred to as “legacy INS.”
9  USCIS Annual Report 2007, pp. 10-11.

10 U.S. House Judiciary Committee Subcommittee on Immigration,
Citizenship, Refugees, Border Security, and International Law
Hearing on Naturalization Delays: Causes, Consequences and Solutions (Jan. 17,
2008) (written testimony of Emilio T. Gonzalez, former USCIS
Director, that in June, July, and August 2007, USCIS received over
three million applications and petitions compared to the 1.8 mil-
lion applications and petitions received during the same period
in 2006), http://www.uscis.gov/files/testimony/testimony_ETG_17jan08.pdf
(accessed May 26, 2008).

11 Id
12 Id

months to do so."”* The deluge in filings caused frontlogs (filings
received physically at USCIS offices but for which the agency
delayed in issuing receipts) and then backlogs (cases which
remain pending past processing time goals), which may take

USCIS months or years to complete.

The surge of applications in summer 2007 appears to have been
caused by a combination of factors. First, some individuals
sought to file applications before fees were set to increase on
July 30, 2007."* Second, the publication of “current” priority
date cutofts for almost all employment-based categories in the
July Department of State Visa Bulletin prompted approximately
300,000 foreign nationals to apply for green cards.'* In addi-
tion, community-based organizations launched campaigns to
urge legal residents to become citizens in time to vote in the
2008 elections and to take the exam before announced changes
to the naturalization test were implemented.'® Further, there
were apparent efforts to secure immigration status in response to
more publicized immigration enforcement and comprehensive
immigration reform debate in Congress. Other factors included
a proposed rule requiring certain green card holders to replace

their Permanent Resident Cards (Forms I-551) that lacked expira-

13 U.S. Senate Judiciary Committee Hearing on Oversight of the Department
of Homeland Security (Apr. 2, 2008) (written testimony of DHS
Secretary Michael ChertofY), http://www.dhs.gov/xnews/testimony/
testimony_1207231284950.shtm (accessed May 26, 2008); see also
Statement by Emilio T. Gonzalez, former USCIS Director (Mar. 14,
2008). (“Individuals who filed for citizenship during the summer
of 2007 can now anticipate an average processing time of 14-16
months for these applications. That’s a marked improvement
from the 16-18 months projection we announced in January.”),
http://www.uscis.gov/files/article/natz_processing_14Mar08.pdf (accessed
May 26, 2008).

14 “Adjustment of the Immigration and Naturalization Benefit Appli-
cation and Petition Fee Schedule,” 72 Fed. Reg. 29851-29874 (May
30, 2007). For certain submissions, the new fees did not take effect
until August 17, 2007. USCIS Update, USCIS Announces Revised Processing
Procedures for Adjustment of Status Applications (July 17, 2007); http://www.
uscis.gov/files/pressrelease/ VisaBulletinUpdatel7Jul07.pdf (accessed May 26,
2008).

15 Department of State Visa Bulletin, July 2007, http://travel.state.gov/visa/
frvi/bulletin/bulletin_3258.html# (accessed Mar. 19, 2008).

16 See generally USCIS News Release, USCIS Announces New Naturalization Test
(Sept. 27, 2007); http://www.uscis.gov/files/pressrelease/NatzTest_27sep07.pdf
(accessed May 26, 2008).
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tion dates,'” and the extension of Temporary Protected Status

(TPS) for certain nationalities in May and August 2007.'8

The surge tested the agency’s leadership, workforce, and
strategic planning capabilities. The Ombudsman notes that
USCIS personnel worked hard to provide timely and efficient
services, while ensuring the integrity of processing, often with
insufficient resources, antiquated information technology, and
imperfect facilities. The Ombudsman also notes that many of
the described pervasive and serious problems were further
exposed by insufficient planning for the surge, as explained
below. The consequences of the surge have led, in part, to the
current state of USCIS and will drive USCIS operations and

policy for months and years to come.

B. Ombudsman’s Accomplishments

During the reporting period, the Ombudsman made two
formal recommendations and numerous informal recommen-
dations to USCIS. The recommendations sought to improve
USCIS services by streamlining processes and ensuring ad-

equate notice for customers of USCIS policies and procedures.

In the 2006 and 2007 Annual Reports'® the Ombudsman
discussed lengthy delays in security screening for immigra-
tion benefits, and made public the number of long pending
FBI name check cases. USCIS took action to address some of
these delays, after these Annual Reports were published, and

Congress and the public expressed increased concern.

Since its inception, the Ombudsman has issued a total of 73
recommendations to USCIS, not including the 10 recom-
mendations in this year’s Annual Report; USCIS has answered
72 with one pending response in July. The agency has at least
partially agreed with 63 of them. While full text versions of
the recommendations and responses are available on the office

website, the current Annual Report includes a tabular presenta-

17 “Application Process for Replacing Forms I-551 without an Expira-
tion Date” 72 Fed. Reg. 46922-46930 (Aug. 22, 2007).

18  “Extension of the Designation of Honduras for Temporary Pro-
tected Status,” 72 Fed. Reg. 29529 (May 29, 2007); “Extension of
the Designation of Nicaragua for Temporary Protected Status,” 72
Fed. Reg. 29534 (May 29, 2007); see also “Extension of the Designa-
tion of El Salvador for Temporary Protected Status,” 72 Fed. Reg.
46649 (Aug. 21, 2007).

19  Ombudsman’s Annual Reports 2006 and 2007, pp. 23-26 and
37-45, respectively.

tion of this information in summary form, in section IV of this

Report, for ease of reference.

The Ombudsman also continued to devote considerable
resources to assisting individuals and employers with case
problems. As discussed further in section VI, “Case Problems,”
the Ombudsman received an average of almost 100 inquiries
per week or approximately 4,632 case problems by U.S. mail
or courier service, which represents an increase of 249 percent
over last year (from 1,859 cases). This year, the Ombudsman
tried to resolve 3,023 case problems with USCIS and sent
direct responses to the inquirer for the remaining 1,609

case problems received. The Ombudsman also received over
5,000 emails during the reporting period.”® As customers and
stakeholders become more familiar with this office’s services,

the number of case problems continues to grow.

The Ombudsman continued a pilot public teleconference
outreach series as a regular program on issues including
delays in receipting applications, the family unification process
for foreign spouses, and overall USCIS services. During the
reporting period, the Ombudsman also made site visits to 48
USCIS facilities, including field offices, service centers, and
other locations.*! The purpose of these visits was to see first-
hand the issues that individuals and employers encountered,
identify systemic problems, and consult with USCIS field
offices on proposed solutions. The Ombudsman held numer-
ous meetings with representatives from community-based
organizations, employer associations, and the immigration
legal community. The Ombudsman also met with other
federal government agency partners, including representatives
from the Departments of State, Justice, and Labor to facilitate

interagency coordination.

Finally, the Ombudsman’s office underwent its first leader-
ship transition in 2008 with Prakash Khatri departing in
February and Michael Dougherty assuming the position of CIS

Ombudsman in March.

20 The Ombudsman received these emails at cisombudsman(@dhs.gov.
The Ombudsman also receives emails at cisombudsman.publicaffairs@)
dhs.gov, in connection with the office’s public teleconferences, and
at cisombudsman.trends@dhs.gov, to learn about systemic problems and
suggestions for how to fix them.

21 See Appendix 4 for a complete list of facilities visited.
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IT. Pervasive and Serious Problems

The Homeland Security Act, Section 452 (c)(1)(B), states that
the Ombudsman’s report to the House and Senate Judiciary
Committees shall include a “summary of the most pervasive
and serious problems encountered by individuals and employ-
ers, including a description of the nature of such problems.”
This year’s Annual Report details major problems that have
impacted immigration benefits processing and initiatives
designed to address them. This includes developments in FBI
name check delays, causes of the new backlogs resulting from
the 2007 summer surge of immigration applications, new
application fees, continuing case management system problems
and possible solutions, as well as customer and intra-agency

communication developments.

A. FBI Name Check Delays

During the reporting period, the FBI name check, one of several
security screening tools used by USCIS, continued to significantly
delay adjudication of immigration benefits for many customers.
However, on February 4, 2008, USCIS issued a Memorandum
stating that the agency would adjudicate green card and other
selected applications if FBI name checks were pending in excess
of 180 days and the applications were otherwise approvable.
Also during the reporting period, Congress provided additional
funding to USCIS and the FBI for new positions to assist in

completing name checks in a timely manner.

In the 2007 Annual Report,?* the Ombudsman recommended
that USCIS: reassess the value of the name check in its current

format and establish a risk-based approach to screening for

22 USCIS Interoffice Memorandum, Revised National Security Adjudication and
Reporting Requirements (Feb. 4, 2008); http://www.uscis.gov/files/pressrelease/
DOCO17.PDF (accessed May 26, 2008). Specifically: I-485 (Ap-
plication to Register Permanent Residence or Adjust Status); I-601
(Application for Waiver of Ground of Inadmissibility); I-687 (Ap-
plication for Status as a Temporary Resident Under Section 245A of
the Immigration and Nationality Act (INA); I-698 (Application to
Adjust from Temporary to Permanent Resident Under Section 245A
of Pub. L. No. 99-603, 100 Stat. 3359 (1986)). The Ombudsman
does not comment on the security aspects of the new policy.

23  Ombudsman’s Annual Report 2007, p. 45.

national security concerns; work with the FBI to provide the re-
sources necessary to perform name checks in a timely manner;
and provide greater transparency to customers by publishing
monthly the number of long-pending FBI name check cases.
The USCIS response to the 2007 Annual Report pre-dates the

policy change discussed above. The response states,

[TThrough revisions to the name-check search criteria
introduced via the [Memorandum of Agreement], both
the FBI and the USCIS anticipate significant reductions
in the pending caseload. . . . The third recommendation
(providing monthly totals of long-pending name-check
cases) has been implemented. Pertinent data is [sic] be-

ing shared and discussed with concerned agencies.”*

USCIS took steps during the reporting period to address what
has been one of the biggest obstacles to the delivery of im-
migration benefits. However, contrary to its assertion, USCIS
still does not customarily make available to customers, or
non-governmental stakeholders, the number of long-pending

FBI name check cases.

CASE PROBLEM*

An individual filed an application for a green card in
November 2003, and filed for an Employment Authorization
Document (EAD) in July 2007. In November 2007, the
applicant contacted the Ombudsman for assistance. It was
determined that the EAD had been approved, but that the
green card application was still pending the FBI name check.
The green card application was finally approved in April
2008.

24 USCIS 2007 Annual Report Response, p. 4. The Ombudsman
received USCIS’ response on February 13, 2008.

* Case Problems are actual cases received in the Ombudsman’s office.
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Figure 1: Pending FBI Name Checks 2006-2008

Age of Pending Total Count Total Count Total Count

Response (May 6, 2008) | (May 4, 2007) | (May 17,2006)
< 3 months 50,328 117,819 82,636
3 - 6 months 34,453 55,749 33,450
6 - 9 months 85,955 28,029 20,047
9 - 12 months 24,947 20,825 16,845
12 - 15 months 17,860 14,133 15,064
15 - 18 months 13,489 13,931 10,636
18 - 21 months 11,759 11,035 8,144
21 - 24 months 13,102 12,398 8,325
24 - 27 months 5,836 11,765 9,754
27 - 30 months 4,461 6,600 4,435
30 - 33 months 2,924 5,732 4,896
>33 months 4,829 31,144 21,570
Total Pending 269,943 329,160 235,802

* As of May 6, 2008, USCIS had 1,728 cases pending 33-36 months,
1081 cases pending 36-39 months, 815 cases pending 39-42 months,
515 cases pending 42-45 months, 388 cases pending 45-48 months,
237 cases pending 48-51 months, 11 cases pending 51-54 months,
and 54 cases pending more than 54 months.

Source: USCIS Name Check Aging Reports

1. Background

As of May 6, 2008, USCIS reported 269,943 FBI name check
cases pending. Approximately 81 percent (219,615) have been
pending more than 90 days, and approximately 28 percent
(74,260) have been pending more than one year. As Figure 1
shows above, there are 59,217 fewer cases pending this year
than last year. Also, there are 32,478 fewer cases pending
more than one year. Approximately seven percent (18,050) of

cases have been pending more than two years.”

In the 2007 Annual Report,*® the Ombudsman discussed in
detail the FBI name check process. Other types of background
and security checks — e.g., fingerprint checks, the Interagency
Border Inspection Systems (IBIS) checks, and the Automated
Biometric Identification System (IDENT) checks — return

results within a few days, if not a few minutes.

25 USCIS, “FBI Pending Name Check Aging Report” (May 6, 2008). It
is important to note that USCIS does not include within its backlog
calculation cases pending due to FBI name checks. There are
185,162 FBI name check cases pending more than six months that
otherwise would be part of the USCIS backlog. See generally subsec-
tion B for a discussion of USCIS backlogs.

26 Ombudsman’s Annual Report 2007, pp. 37-45.

The FBI provides information to USCIS regarding anyone

who is the principal subject of an investigation or is a person
referenced in an FBI file. USCIS adjudicators and the Fraud
Detection and National Security (FDNS) unit use this informa-
tion to determine if applicants are ineligible for benefits. The
name checks are a fee-for-service that the FBI provides at
USCIS’ request. However, during the reporting period, USCIS
officials stated that at the operator-to-operator level between
USCIS and the FBI, the name checks may assist in ongoing law

enforcement actions.

Once USCIS forwards records to the FBI for name checks, the
process and the turnaround time for the checks are almost
entirely outside of USCIS’ control. Completion of the name
check process may take considerable time because a manual

review of FBI hardcopy files may be necessary.

2. Impact of Long-Pending FBI Name Checks
on USCIS Customers and the Agency

FBI name check delays have had substantial consequences for
USCIS customers (applicants, families, and employers) and the
economy.

Examples of how legitimate customers suffer include:

e Loss of employment and employment opportunities where

the position requires green card status or U.S. citizenship;
e Problems obtaining drivers’ licenses;
e Inability to qualify for certain federal grants and funds;
e Limitations on the ability to purchase property;
e Difficulty obtaining credit and student loans;
e Disqualification from in-state tuition; and
® Delay in obtaining full citizenship rights, most notably the

right to vote.

FBI name checks also have had enormous impact on USCIS,
diverting resources from the primary mission of benefits ad-
judication. For example, there has been significant litigation,

which may be increasing, concerning FBI name checks. USCIS
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attorneys and adjudicators spend considerable time responding

to such litigation.”

3. Actions Taken to Improve the
FBI Name Check Process

As discussed above, during the reporting period, USCIS
changed its policy to provide for adjudications of green card
and other applications where the FBI name check has been
pending for more than 180 days and the application is oth-
erwise approvable. Additionally, in October 2007, USCIS and
the FBI entered into a Memorandum of Agreement (MOA) to
limit the searches of FBI databases to avoid receiving hits that
convey no relevant law enforcement or immigration eligibility

information.

USCIS and the FBI also have devoted additional resources to
conducting the name checks. In FY 2007 and FY 2008, USCIS
has been in the process of transferring nearly $30 million

in additional funds to the FBI used mainly to hire additional
contract staff. This funding allowed the FBI to increase its
contract staff from 38 to 250 personnel. Most of the improve-
ments in name check processing times and the reductions

in the backlogs have resulted from this increase in resources
and personnel. It is estimated that these changes have cleared

approximately 60,000 cases from the FBI name check backlog.

In an April 2, 2008 press release, USCIS announced a “joint
plan to eliminate the backlog of name checks pending
with the FBI. . . . USCIS and the FBI established a series of
milestones prioritizing work based on the age of the pend-
ing name check.””® The FBI has already eliminated all name
check cases pending more than four years, according to the

announcement.

Despite these developments, approximately 270,000 FBI name
check cases remained pending as of May. Though details of the

FBI name check program remain classified, the Ombudsman

27  Christopher Lee, Applicants for Citizenship Take to the Courts to Force Action,
Washington Post, May 7, 2008. (“An increasing number of im-
migrants seeking U.S. citizenship are using legal action to force a
decision from the perennially backlogged immigration office. . . .
In fiscal 2005, applicants filed 370 such lawsuits . . . this year [they]
are on a pace to surpass 5,200.”) http://www.washingtonpost.com/wp-
dyn/content/article/2008/05/06/AR2008050602603.html?nav=emailpage
(accessed May 26, 2008).

28 USCIS Press Release, USCIS and FBI Release Joint Plan to Eliminate Backlog of
FBI Name Checks, http://www.uscis.gov/files/article/NameCheck_2Apr08.pdf
(accessed May 26, 2008).

encourages USCIS to brief stakeholders and Congress openly
and frequently about both the name check backlogs and the
initiatives USCIS is considering and undertaking to address
these delays, particularly as USCIS attempts to handle the latest

surge in immigration applications.

Shortly after Congress established the Ombudsman’s of-

fice, USCIS promised the imminent implementation of the
Background Check System (BCS). This IT system would track
the status of background and security checks for pending cases.
In a December 2003 USCIS Background Checks briefing, USCIS
indicated that this system would be deployed in FY 2004.”
During the last reporting period, USCIS stated that the BCS was
to be implemented in April 2007 with deployment beginning
in May 2007. As of this writing, the BCS is yet to be deployed.

Currently, USCIS has limited capability to produce reports
detailing the status of long-pending FBI name check cases, or
to determine whether a new name check is for an individual
who recently had one completed. In addition, USCIS systems
do not automatically indicate when a delayed name check is

complete and the case can be adjudicated.

BEST PRACTICE

The Miami District Office implemented the Management
Information of Known Errors (MIKE) system in March 2006
to address prolonged delays relating to FBI name checks.
Cases subject to name checks are sent from field offices to
USCIS h