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For context, on December 15, 2016, then Secretary Jeh Johnson published an order of
succession/delegation—before 6 USC §§ 113(g)(1) and (2) were added to the HSA—which
distinguished between the two different scenarios that occurred under the FVRA —an order of
succession and an order of delegation. First, in section II.A, he provided for an order of succession
consistent with 5 U.S.C. § 3345(a), which stated that the order of succession in case of the
Secretary’s death, resignation, or inability to perform followed Executive Order 13753. This was
necessary because under the existing law at the time (the FVRA), only the President could provide
for an order of succession in these circumstances. Second, in section II.B and Annex A, Secretary
Johnson provided a separate order for delegation of authority, which would apply during a disaster
or catastrophic emergency—circumstances not covered by the FVRA.

Although the Nielsen Memorandum did not expressly revoke the language in section II.A that
referred to an order of succession issued by the President under the FVRA in December 2016, it did
supersede both aspects of Secretary Johnson’s order by creating a single list, designated by the
Secretary, of the officials who would be both in the “order of succession for the Secretary”
(superseding section I1.A) and recipients of the delegation of authority (revising Annex A). This
was possible because 6 USC §§ 113(g)(1) and (2) now allowed Secretary Nielsen to change her
order of succession in all circumstances, not just during a disaster or catastrophic emergency.

Four aspects of the text of Nielsen’s one-page Memorandum establish that, contrary to the
conclusion in the GAO Report, she changed both the order of succession and order for delegation of
authority—mnot just the order for delegation of authority. First, the title of the document said it was
“Amending the Order of Succession.” That title makes no sense if she was only amending the order
for delegation of authority. Second, the first line invoked the Secretary’s authority under 6 U.S.C. §
113(g)(2), which is a power to designate officials in “order of succession to serve as Acting
Secretary,” notwithstanding the FVRA, thus demonstrating her intention to supersede the FVRA, not
simply to revise a delegation of secretarial authority for use when there is not a vacancy for FVRA
purposes. Third, she said I hereby designate the order of succession for the Secretary of Homeland
Security as follows.” And fourth, the decision document attached to the Nielsen Memorandum,
which Secretary Nielsen signed, makes this unambiguously clear: “By approving the attached
document, you will designate your desired order of succession for the Secretary . . . in accordance
with your authority pursuant to the [HSA].” Accordingly, consistent with the HSA, then-Secretary
Nielsen established a single order of succession for all vacancies that may arise. Under this
amended order of succession the Commissioner of CBP was to become the Acting Secretary in case
of a vacancy.’

Then-Secretary Nielsen’s designation of then-Commissioner McAleenan to serve as Acting
Secretary was subsequently confirmed by her official statements and actions. As part of her

* The source of the Report’s confusion appears to be that the “follow[ing]” list of officials was then preceded by a
separate introductory clause noting that Annex A — the list associated with the delegation — was also being “amended
by striking the text of such Annex in its entirety and inserting the following in lieu thereof.” In context, however, the
two different introductory clauses for the same list of officials simply showed that Secretary Nielsen was creating one list
that would serve both the order-of-succession purposes of section I1.A and the delegation-of-authority purposes of
section I1.B. This is supported by all of the other evidence about Secretary Nielsen’s intention at the time.
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The moment that Secretary Nielsen invoked her authority, she overrode all past designations,
including Former Secretary Jeh C. Johnson’s 2016 order of succession, which had been issued under
the FVRA, not the HSA. This intentional and deliberate act by Secretary Nielsen was understood by
all at DHS and across the Administration to have the scope that DHS has understood it to have. The
GAO must accept this permissible interpretation. The GAO cannot ignore that interpretation to
choose a different, preferred interpretation of its own in order to suit partisan ends. In reaching a
contrary conclusion, the Report commits several egregious errors.

First, the GAO erred in failing to defer to DHS’s interpretation of its own internal memorandum.
The Nielsen memorandum is a wholly internal DHS document that does not have the binding effect
of law, like a regulation governing the public, nor is its interpretation subject to challenge. Rather,
the proper interpretation of the memorandum is solely within the authority of the Agency.® To that
end, courts have found that not only do “the internal guidelines of a federal agency . . . not confer
substantive rights on any party,” but also it would be inappropriate for anyone “to second guess the
Government|[’s]” interpretation of its own policies and internal memoranda “or demand that the
Government™ comply with its own “non-binding manual[s]” or internal memoranda. '’

However, at a minimum, the GAO should have at least followed the Supreme Court’s reasoning in
Kisor v. Wilkie (2019)" and afforded the Department’s interpretation deference. In fact, the
Supreme Court explicitly held in Kisor and Ford Motor Credit Co. v. Milhollin (1980)'? that such
deference was owed even to official staff memoranda “never approved by the agency head.”"* This
principle undergirding the Supreme Court’s prevailing precedents entitles DHS in this matter to even
more robust deference because the Nielsen Memorandum was, for the reasons DHS has given,
“approved by the agency head™ herself.'*

At a minimum, DHS’s interpretation of the Nielsen Memorandum should have received
““controlling weight’” unless it was plainly erroneous or inconsistent with internal DHS regulations
or federal law."> Yet, as the GAO admitted, DHS’s interpretation was neither plainly erroneous nor
inconsistent with regulations or laws. Indeed, during a telephonic briefing with GAO staff on
August 14, 2020, GAO officials responsible for the Report’s drafting conceded that DHS’s
construction of the Nielsen Memorandum was a “possible interpretation.” It was more than just a

§ See California. v. F.C.C., 39 F.3d 919, 925 (9th Cir. 1994) (citations omitted).

9 United States v. Craveiro, 907 F.2d 260, 264 (1st Cir. 1990), cert. denied, 498 U.S. 1015 (1990); see also United States
v. Ivic, 700 F.2d 51, 64 (2d Cir. 1983) (stating that “non-compliance with internal departmental guidelines is not, of
itself, a ground of which defendants can complain™).

19 United States v. Cason, 2015 WL 4988206, *8 (N.D. W. Va. Aug. 19, 2015); see also Northwest Motorcycle Assoc. v.
U.S. Dept. of Agriculture, 18 F.3d 1468, 1479 (9th Cir. 1994) (concluding that an agency’s decision should be upheld
even if it is “of less than ideal clarity,” as long as “the agency’s path may be reasonably discerned™).

11139 S. Ct. 2400.

12444 U .S. 555.

B Kisor, 139 S. Ct. at 2417 (citing Ford Motor Credit Co., 444 U.S. at 566, n. 9).

4 1d. (citing Ford Motor Credit Co., 444 U.S. at 566, n. 9).

15 Id. at 2416 (quoting Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 155 (2012)).
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