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November 15, 2007

The Honorable Michael ChertolT

Secretary

United Swrtes Department of Homeland Security
Washington, D.C. 20528

Dear Secretary ChertofT:

b) (6
I uppreciated very much the chance to speak with you recently at the dinner that ) (©)

hosted to discuss immigration reform issues. 1 am writing 10 follow up in more detail on the suggestion
we briefly discussed for action thai the Departnent of Homeland Security can take easily and
immediately, as pan of its adminisrative reforms initiative, to help address the H-1B visa shortage. That
is, DHS can extend the period of Optional Practical Training (“OPT) — the period of employment that
students are permitied in connection with their degree program -- beyond its current maximum of one
yvar, Additional suggestions relating 1o visa programs for the highly skilled follow as well.

Fulfilling « Key Part of DHS's August 10, 2007 Administrative Reform Initiative

Microsoft believes that it was wisc of the Administration, afier Coogress failed to move forward on
comprehensive immigration reform, 10 commit to exploring changes it could make to strengthen the
immigration sysicrn without congressional action. As part of the twenty-six point plan that you
anneunced on Aungust 10, 2007, DHS committed, along with the Depariment of Labor, to explore
“potential administravive reforms to visa programs for the highly skilled.” DHS has properly recognized
that reforms of visa cawgories for professionals should be given a high priority, because America’s talent
crisis has reached emergency levels.

The I1-115 Shortage arnd American Comperitiveness

Our high-skilled immigration policies are blocking access to crucial foreign talent, With demand in fields
like science, wchnology, math, and engineering far surpassing the supply of American workers,
America’s employers find themselves unable to get the people they need on the job. The H-1B program,
with its severely insufticient base annual cap of 65,000 visas, is at the center of the problem. This year,
on April 2 ~the very first day that employcers could seek an H-1B visa for the coming fiscal year — DHS
received about twice as many requests as there were visas available, for 1he entire year. This means that
(1) employers stood only a one-in-two chance of getting a visa at all for critical recruits; (2) employers
could not even ask for an H-1B visa for students about to graduate the next month from owr own
universities; (3) employers arc now in the midst of a stapgering cighreen-month blackour period before
they can put a worker on the job with a visa from the followiag year’s supply; and (4) the chances of even
getting one of those visas in the first place will be even worse than this year's throw of the dice.

These restrictive policies are a stark contrast to the policies of many other countries, which are now
streawnlining their immigration programs to attract highly skilled professionals. Notably, the Furopean
Union recently proposed a “Blue Card” program, under which skilled workers would be able to obtain a
temporary work visa, similar 10 an L1i-1B visa, in just one 1o three months.

Microgont Corparation & Bn BGUAl UPPLILUNITY 8Mployer,
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Microsoft has long made it a top-level company priority to center its development work in the United
States, and we have devoted a great dea) of energy into trying to help shape the policy changes that would
permit us to continue to do so. To compete globally, however, Microsoft — like other employers of 1he
highly skilled across America — must have access 1o the talent it needs.

How Fxtending OPT Will Help

True reform of the H-1B program, of course, will requirc congressional action. Yet the Administration,
consistent with its August 10 commitment, can take a simple, immediate siep to help address this crisis:
extend from twelve to twenty-nin¢ months the period that students can work in their field of study for
OPIl. Today OPT exists solely by rcgulation; no statutory change is nccessary to make this needed
adjustment. The current regulations provide for OPT 10 last up to iwelve months [see 8 C.F.R,
214.2(£)(10)-(11)]. This period of employment is typically a crucial bridge to a more stablc position in
the American workforce through an H-1B visa. With this year’s historic H-1B cap crisis, however, OPT
will expire long before it can bridge the gap to an H-1B. Without corrective action, the same can be
oxpected next year. As a result, U.S. employers will lose recruits to competitors oversees.  Soon, by
nccessity, U.S. jobs will follow. Extending OPT to twenty-ninc months would permit U.S. employers to
hire those students and keep them in service until longer-term visas become available.

OPT can be extended quickly. Tt would require no more than the issuance of a regulation to replace the
word *twelve” with “twenty-nine™ in 8 C.F.R. 214.2(f)(11). This simple extension of a critical existing
program would provide tremendouys relief in this emergency situation. Immediale action is necessary to
initiate and announce this change so that U.S. companies and their recruits can make decisions knowing
that reliet’is coming.

Timing of OPT Extension

A commitment to extend OPT should be announced immediately, and a regulation effectuating the
extension should be in place no later than next spring. The regulation must be in place by next spring
because OPT must be requested before the completion of the student's academic program. W sugpest
that an interim regulatlion and comment period would be fully permissible under the Adminisirative
Procedures Act and would facilitate the regulation being in place on time. The announcement must be
madc now so both employers and studems can plan for the recruitment ¢cycle. An announcement now will
give employers the assurance that, if they recruit on campus but lose the H-1B lottery, they will not have
to lose their recruits and can again seek an H-1B for them when the next year's supply becomes available.
It will also give highly prized students considering their cmployment options the knowledge that they will
have reliable work authorization for a period sufficient to move into a longer-term Immigration status,

Other Administrative Reforms
There arc other significam steps the Administration can take to alleviawe the talent ¢nisis facing the U.S,

These steps would help to address the retention and other problems that resuft from the extreme waits that
face most professionels seeking employment-based green cards.
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Multi-year work and travel awthorizarion documents

DHS could issue mufti-year employment aathorization documents (“EADs™) and advance parole
documents. These documenms are typically issued for only one ycar and, during the scveral-year green
card wait, must be renewed muitiple times. Given its massive adjudications caseload, DHS often is
unable 10 process renewal applications promptly, and often cannot meet the 90-day deadline that its
regulations provide for EAD adjudications. This literally means professionals must come off the job, as
cmployers cannot lawfully continue to employ any employees who do not have evidence of employment
authorization, even where timely filed renewu! applications have not been adjudicated within the
regulatory deadline,

This problem would be alleviated greatly if DEHS were 10 issue EADs and advance paroles that were valid
for two or three years rather than one. DHS has full authority to issue multi-year documents. 1t already
issues multi-ycar CADs to certain nonimmigrants, including the spouses of E and L visa holders. There is
no statutory or regulatory limit on the validity periods for EADs and advance paroles, and the Secretary of
Homeland Security has widc discretion under section 103 of the lmmigration and Nationality Act o
“establish such regulations; ... issue such instructions; and perform such other acts as he deems necessary
for carrying out his authority under the provisions of this Act.”

Moreover, it is in the strong interest of DHS itself to issue multi-ycar EADs and advance parofes. By
doing so, USCIS would greatly reduce the adjudicative burden it now faces, unnecessarily, a3 a result of
annual renewals. This is especially significant now, when USCIS is struggling with a major front-log and
is having difficulty even reccipring incoming petitions. In this situation, any elimination of unnecessary
adjudication workload should be highly desirable 1o DHS. In addition to this efficiency incentive, DHS
has a financial incentive as well. Under the new USCIES fee regulations that wok ¢ffect on July 30, 2007,
applicants who have paid the fee for Form [-485 to adjust to lawful permanent resident status do not have
to pay an additional fee to renew an EAD or advance parole. This means that DHS will collect no
additional revenue for all the additional work it performs to renew EADs and advance paroles repeatedly
for these applicants,

Pre-certification

DHS also could establish a “pre-certification” process to allow cmployers who petition USCIS frequently
for visas to submit petitions via an expedited system. Under such a system, USCIS would review an
employer’s orgunizalional documents to establish certain generic information, such as the employer’s
ability 1o pay cmployees, and would pre-certity the employer. When u pre-certificd cmployer submitted a
visa application, it would not mean an automatic approval; USCIS would analyzc the particular foreign
nationai’s eligibility for the visa. Tt would simply relieve USCIS of the burden of re-adjudicating, over
and over, the criteria that have already been determined through pre-certification. Such a system would
reduce the burden on USCILS and allow employers to obtain the visas they need in a more cfficient and
expeditious manner.
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Concelusion

We are very grateful to you for your commitment to administrative reforms of the visa programs for the
highly skilled. 1f there is anything that Microsoft can do to be of assistance 10 your efforts, please do nor
hesitate to contact me.

Sincerel

Managing Director of Federal Government Affairs
Associate General Counsel
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July 16, 2007

The Honorable Michael Chertoff

United States Department of Homeland Security
Nebraska Avenue Center, N.W.

Washington, D.C. 20528

Dear Secretary Chertoff :

1 am writing to request your review of a very troubling decision by the Departments of State and
Homeland Security in connection with the July Visa Bulletin issued by the Department of State.

On June 12 the Department of State announced in its Visa Bulletin for July 2007 that all employment-
based categories for immigrant visas will be "current.” This important announcement meant that
thousands of highly skilied workers on temporary work visas could "file for adjustment of status™ and
apply for permanent green cards throughout the month of July. For many of the country’s most
innovative companies, this action was welcomed. Being able to transition our employees working under
a temporary visa to permanent residency in a timely manner is critical to ensuring America’s companies
can hire and retain the very best and brightest talent from around the globe.

However, DHS and the State Department unexpectedly reversed course on Monday July 2, 2007, when
the State Department issued an “update” memorandum indicating that due to backlog reduction efforts by
the U.S. Citizenship and Immigration Services Office, “there will be no further authorizations in response
to requests for Employment-based preference cases.” That same day, U.S. Citizenship and Immigration
Services (USCIS) issued an announcement that it would reject applications to adjust status (Form 1-485)
filed by aliens whose priority dates are not current under the subsequent State Department
communication. This inexplicable and unprecedented reversal will create immense hardship for
tens of thousands of highly skilled workers and their families living in the United States — many of
whom were educated in this country — including nearly 4,000 Microsoft employees and their
families. And it will have a significant negative impact on U.S. companies that rely on highly skilled
workers from the U.S. and abroad to drive the kind of innovation that is essential to continued
competitiveness in the global economy.

For nearly three decades, employers nationwide have based key business decisions based on the Visa
Bulletin. The bulletin is by regulation the means for determining whether an adjustment of status filing
can be made for an employee. As a result, the June 12 Visa Bulletin set in motion an enormous amount
of activity on the part of thousands of highly-skilled workers, at significant personal and professional
costs to both themselves and their families, to ensure compliance with the requirements surrounding the I-
485 adjustment filing process. We understand that it is common for the State Department to notify your
Department that visa numbers have in fact been used, and therefore that no more visas numbers can be
requested for final bestowal of permanent residence until more visa numbers are available. That said, it is
unprecedented for USCIS to stop accepting applications to adjust status on the basis of such a
communication, outside the context of the Visa Bulletin that has by regulation and for so many years
established which green card applicants can make this crucia) step forward in the process. The USCIS’

Microscft Corporation is an equz! cpportunity emoloyer.
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statement that it will unequivocally reject these I-485 filings — despite the publicly-released June 12 Visa
Bulietin for July, the regulation indicating that it is the Visa Bulletin that determines who in the green
card backlog can file the all-important adjustment of status application, and many uninterrupted years of
practice under that regulation — will prove devastating to these employees and thus very harmful to the
businesses of many of our nation’s leading companies.

Individuals filing employment-based applications for adjustiment of status are workers whom employers
have decided to retain and sponsor for green cards because of their education, skills, and overall ability to
contribute to their business’ goals. By law, these employees provide knowledge and experience that
cannot be found within the domestic workforce, and companies have already invested tens of thousands
of dollars in the recruiting, hiring, and training of each of these critical employees. Businesses have
invested a great deal more over the past weeks in reliance on the June 12 Visa Bulletin, going to
extraordinary steps, at great cost, to prepare and complete adjustment applications by the end of July. The
employees themselves have also gone to tremendous lengths, incurring personal costs and inconvenience.
Business trips aund family vacations have been cancelled. In some cases, employees and their families
have had to return from abroad. In yet other cases, relocation and promotion plans were made on the
assumption that adjustment applications would be filed. In the most serious cases, by denying employees
the ability to file for adjustment of status in July, the State Department’s reversal of the June bulletin
jeopardizes the status for the employees and/or their families.

Microsoft and employers nationwide have undertaken these significant measures in reliance on the U.S.
Government’s public announcement that these visa categories were current. We and our employees had
no reason to act otherwise. This unprecedented departure serves only to exacerbate concerns about the
ability of U.S. based companies to innovate here in the U.S. rather than in countries with greater
transparency and predictability in their immigration laws and policies. And it will almost certainly make
it more difficult for companies like Microsoft to attract the kind of extraordinarily skilled people that our
country should be aggressively seeking to recruit and retain.

I urge vour Department to reconsider this decision and to accept all employment-based adjustment
applications that are filed in July based on the Visa Bulletin issued on June 12, 2007. A decision not to
accept these applications would severely harm many of our leading companies and [imit their ability to
retain employees whose skills and talents are critical to their continued growth as well as economic and
job growth in the United States.

Respectﬁllly;

Bill Gates
Chairman

cc: The Honorable Condoleezza Rice, U.S. Secretary of State





